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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Wm. H. Spencer, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMFPLOYES

ST. LOUIS-SAN FRANCISCO RAILWAY COMPANY

DISPUTE.—

“(a) That it was huproper under the clerks agreement forr LeRoy Myers
and Frank J. Westerman to displace employes frem their regularly as-
signed positions in roster #3, Store Department at Kansas City, Missouri.

“(b) That the roster #3 employes so displaced be restored to their
positions with pay for all wage and time loss, as hereinafter set foril.”

FINDINGS.—The Third Division of the Adjustment Board, upon the wheole
record and all the evidence, finds that:

The carrier and the employees invelved in this dispute are respectively
earrier and employess within the meaning of the Railway Labor Act as approvest
June 21, 1934,

This Division of the Adjustment Beard has jurisdiction over the dispute
involved herein.

The parties {o said dispute were glven due notice of hearing thereon.

Ag a result of a deadloek, Wm. H. Spencer was called in as Referee to sit
with the Divizion as a member thereof.

FURTHER BINDINGS.—Frank J. Westerman entered the service of the
carrier as a trucker In the Store Department, Kansas City, on August 17,
1003, In 1905 he was promoted to a clerical position.

LeRoy Myers entered the service of the earrier as a trucker in the Stove
Department, Kansas City, on Auvgust 16, 1911, and was promoted to a clerical
position in 1919.

In 1923 the system of senjoriiy rosters which now prevails under the Clerks’
Agreement on the Frisco lines was adopted. This systemn established three
seniorily rosters, only two of whichh are involved in thig dizpute. Roster
No. 1 covers clerical positions; roster No. 3 covers a wide range of positions,
including the position of frucker, There is no roster No. 2 at the Store
Department in Kansas City as there are no positions at thig point covered by
slich roster,

With the establishment of the new system of geniorily rosters, the nume
of each of the claimants herein, dating from his original entry into the service
of the carrier, was placed upon seniority roster No. 1. Their names, how-
ever, were net nltaced on the Store Department roster Neo. 3.

On or ghout Auygust 1, 1931, the carrier discontinued the positions held by
Megsrs, Myers and Westerman and permitted them to displaee employees from
positions covered by Roster No. 3. Following a protest of a ropresentative
of the Brotheriond of Clerks, a local representative of the carcier restored the
dignlaced einployees to their pogitions. On or about November 10, 1931, the
carrier again permitted Messrs., Myers and Westerman to displace employees
on roster No. 8.

Rule 27 of the Agreement between the parties provides:

“Employes whose positions are abolished shall be allowed to exercise
their seniority rights over junior employes., IEmployes so displaced shall
be allowed to cxercise their seniority rights over junior emplores in similar
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manner. Employes must exercise their seniority rights under this rule in
general offices within foriy-eight {48) hours, at terminalg within seventy-
two (72) hours, and on divisions within seven (7) days (Sundays and
holidays not to be coupted).

“Roster No. 1 employes displaced must exercise rights as above ouflined,
but if there is no position on Roster No. 1 to which seniority rights may
be excreised, way, within above time limit—

“{1) File address under General Rule 24; or

“(2) Displace junior employe on Roster No. 2, in which case seniority
shall continue to accumulate on Roster No. 1.7

It was jointly agreced by the parties, however, that this rule was modified by
an agreement between the carrier and the Brotherhood in February 1922 estab-
lishing “the right of any employe who had heen promoted to rester #1 from
roster #3 and whose senlority had continued to accummlate in roster 8 while
working in roster #1 position, to return to roster #3 with seniority date in
rvoster #3 from date of his entering the service on that roster, provided he
conld no longer hold a position on roster #1.

Rule 25 provides In part:

“Rosters shall be revised and posted in Januvary and July of each year
anpd shall be open to protest for a period of thirty (30) days from the date
of cach posting, Upon presentation of proof of error by an employee or hig
representative, such error shall be corrected. The duly accredited repre-
sentatives of the employes shall be furnished with a copy of the roster
upou request.”

Because of a great deal of confusion eaused by old seniority claims, the
carrier and the Hrotherhood on September 22, 1926, agreed that this footnote
shonld be appended to the seniorify rosters to Le posted in January 1927:

“This senlority roster is revised and posted in accordanece with Rule 25
of Clerks’ Agreement. It shall be open to protest for o period of 30 days
from the date posted.

“YInless protest is made within 30 days after the posting it shall be final
and the seniority dates shown thereon shall stand as correct regardless of
future developments. In other words, if the errors are not protested
within 80 days they may never be protested in future either by empioye,
his representative, or management.”

The names of Messrs. Myers and Westerman were correctly included on roster
No. 1, but not on roster No. 3. The employees in gquesticn, through error, over-
sight, or otherwise, made no protest becavse of the omission of their mames
fromn the thivd roster.

This dispute originated about November 10, 1931, The parties being unable
to reach a settlement, submitted the coniroversy to the Frisco Clericul Forces
Adjustment Board on March 2, 1932, and again in Febraary 1933, In each
instance, the System Board was unable to reach a decision, On Qctober 29,
1934, the eniployees agajin presented the elaim to the carrier. On December 18,
1934, the carrier again declined to recognize the claim. On Aprid &, 1935, the
petitioner filed notice with this Division of the Adjustment Board of its inten-
tion to make an ex parte submission of the dispute, The petitioner did not,
however, following its unguccessful appeuls to the Systemn Board of Adjust-
mient, mwake any appeal to the United States Board of Mediation, as it was
entitled to do under the provigions of the Railway Yabor Aect of 1926

RESPECTIVE POSITIONS OF THE PARTIWS.—The petitioner contended
that Messrs, Myers and Westerman had no seniority rights wirh respect to
positiens ligted on roster No, 3, and that their digplacement of emiployees occupy-
ing the positious In questionn was in viclatien of the agreement hetween the
parties to thiz dispuie.

The coarrier coutended that fhis Division hag no jurisdiction ovet the present
dispute. It asserted that the Frisco Clerical Forces Adjustment Board is siill
in exiztence, and that the present «ispute shouid have been referred to that
Boeard, This conlention has been disposed of jn Award No. 197 of this Division
and will not be digcussed farther liere.

The carrier also contended that in any ecvent this dispute was not a pending
and unadjusted case within the meaning of the Railway Labor Act of June 21,
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1934, on the date of its enaciment. {he earrier based this conteition on the
fact that the petitioner, following the two unsuccessful attemipts of the Frisco
Clerical Forces Adjustment Board to reach a deeizsfon, did not avail itself ot
its right under the Railway Labor Act of 1926 to submit the controversy to the
United States Board of Mediation.

As to the merits of the dispute, the carrier contended that it wus the purpose
of the foothote to the roster of January 1927 to foreclose diseussion of errors
appearing on the roster, but not to preclude the restoration of names inad-
vertently omitted,

CONCLUSIONS OF THE DIVIRION.—(1) The Referee is of the apinion that
the dispute wus pending and uvnadjusted within the meaning of the Railiway
Labor Act of 1984 on the date of its enactment. It iz not denicd that there
wag a dispute when the claims were first presented to the managewent in 1931,
The two unstccegsful attempts of the Frisco System Board of Adjnstment to
settle this controversy did not alter its character as a pending and unadjusted
case. Nothing hias happened since to alter its character. There is nothing in
the Railway Labor Act of June 21, 1934 which provides that employees shall
have exhansted their remedies under the Railway Labor Aect of 1926 as a con-
dition precedent to the submission of their grievances to the National Raflrouad
Adjustment Board.

{2) The omission of an employee’s name from a seniority roster is as much
an error, as that term is ordinarily defined, as an inaccarate statement of the
date of the cnployee’s entry into service. It is also to be noted that, althougl
the carrier on several oceasions protested, the application of the provisions of
the feootnote to the seniority rogter of January 1927, has, with one or two
exceptions, been that for which the petitioner here contends. It follows, fhere-
fore, that the award of the Division, if rested solely ou a definition of error
anfl what little practice there has been, woulll have to he in faver of the
petitioner,

The Referee, however, is of the opinion that the parties in drafting ithe foot-
note in guestion were concerned with the problem of eliminating errors and
inaccuracies which appeared on seniority lists rather than with the problem of
cetermining what nailes should appear thereon. In the opinion of the Referce,
the controlling sentence in the footnete is this:

“Unless protest is made within 80 days after the posting it shall be final
and the seniority dates shown thereon ghall stand as correct regardless of
fature developments.”

Urpon the record and the evidence the Division concludes that the purpose of
the footuote to the roster of January 1927 was to foreclose further controversy
with respect to ervors appearing in the rvoster as published, but not to precinde
the restoration of names jnadvertently omitted.,

AWARD

The claim Iz denied in its entirety.
By Order of Third Division:
NATION AL RATLEOAD ADJURTMENT BOARD,
Attest:
H. A Jonxsox, Secrclary.

Dated at Chicago, Yllinois, this 18th day of Febvuary 1936,



