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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Lloyd K. Garrison, Referece

PARTIES TQ DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
ST. LOUIS-SAN FRANCISCO RAILWAY

DISPUTES. —

“Claim of General Committee of The Order of Railvoad Telegraphers
in behalf of agent at Southwest City, Missouri, for pay for one hour over-
time worked 5:00 p. m. to 6: 00 p. m., May 14, 1927; a call for two hours
worked 5: 00 p. m. to 7: 00 p. m,, on Sunday, May 15, 1927, and two hours
overtime worked §:00 p. m. to 7:00 p. m,, May 16, 1927, account performing
necessary work, such as billing and advising Frisco Trainmaster by wire,
to jnsure prompt torwarding of cavload express shipments of strawberries.”

FINDINGS.—The Third Division of the Adjustment Beard, upon the whole
record and all the evidence, finds that:

The carrier and the employees involved in this dispute ave respectively car-
rier and employees within the meaning of the Railway Laber Act as approved
June 21, 1984,

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

The parties to said digpute were given due notice of hearing thereon.

Ag result of a deadlock, Lloyd K. Garrison was called in as Referee to sit with
the Division ag 4 member thereof.

The railroad station agent at Southwest City, Missouri, is required by the
Carrvier, under the terms of the Hxpress Operatlons Agreement between the
Clarrier and Railway Express Agency, Inc, to serve as agent for the Express
Company in the railroad station at Southwest City,

On May 14, 1927, a week day, carload express shipments of strawberries were
delivered at hig station for prompt movement. 'This shipment of highly perish-
able food required the agent’'s immediate attention to arrange fol prompt move-
ment and billing, causing him to remain ecntinunously on duty for one hour in
excess of his assigned eight hour tour of duaty.

On May 15, 1927, a Sunday, on which day the agent is not assigned to work,
simllur shipments of strawberries were delivered at his station for prompt
handling. The shipper notified the agent at his home that these shipments
were veady for movement, The agent veported for duty on this day at $5:00
p. . and worked unrit 7:00 p. m. in arranging and billing this movement by
EXORS,

On May 16, 1927, a weel day, similnr shipments were delivered for express
movement which likewise reguired the agent to remain contibuously on duty
tor two hours in excess of his eight hour tour of duty.

Claim for puyment as above set forth was made by the employees., The
Carrier declined payment

The Agent is the employee of the Railroad Company, Ile is not the em-
ployee of the Express Company, but merely performs services for the latter
on a commission. These commissions are by expresg terms of the Agreement
(8ee Article XIV), a part of the agent’s compensation for his services to the
Railroad, and the awmount of his wages from the Railroad are determined
(subject to a certain minimum) by taking into account the amount of probable
commissions. Therefore, when the agent handles express he is doing what the
Railroad Company contemplated and is benefiting the Railroad Cotnpany as
well a8 the Express (‘ompany.
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Paragraph 7, Arvticle 1I of Telegraphers’ Schedule Agreement provides:

Ty For continuous service afier regular working hours, employees wili
be paid time and one-half on the actual minute basis. Employes shall not
be required to work more than two (2) hours without being permitted
to go to menls. Time taken for ineals will not terminate the continuous
service pertod and will be paid up te thirty (30) minutes. Employes noti-
fied or called to perform work not continuous with the regular work peried
will be allowed # minimum of three (3) houvs for two {2) hours work
or Jesg, aitd if held on duty in excess of two (2) hours, fime anid one-linif
will be aifloweil on the minule basis.”

The guestion is whether the services perforuwed in this case outside of as-
signed working hours entitle the agent to extra compelsation under tie fore-
going rule. The work was work which had to be performed when it was per-
formed. It cousisted of Liandling perishable fruits. The rules of the Railroad
{see particularly Rules 1080 and 1265 of the Transportation Departizent of the
Raliroad) make it the duty of agents to handle perishable property in such a
way a8 to prevent its spoiling or injury. The evidence indicates that there
were in effect at the time of the services in «uestion, written instructions from
the Tralnmasgter to the agents to telegraph him betore midnight each day infor-
mation regarding the carloads of fruits and vegetables louded ou that day. If
the agent in this case followed these iustructions he would have had to send
his wire after the regular working honrs and on Sunday because the perishable
fruit arrived and had to be handled after working hours and on Sunday. It
may be assumed that the agent complied with his ingtructions in the absence of
a contrary showing, but the issne is immaterial beeause it is clear that the
agent would have bheen held responsible by his employer for failure to handie
the property when it arrived, and that in handling it he was obligated to do
what his employer expected him to de. Under these circumstances he should
be compensated by his employer for extra time spent, See U, 8. Railvead
Labor Board decisions No. 3956 (docket 4573) and 3204 (docket 3309), which
are in point and sustain the conelusion herein arrived at.

AWARD
Claim sustained.
By Orider of Third Division:
NAarioNan RAILROAD ApsUstMENT Boirp,
Attest:
H. A. JouxsoN, Secretariy.
Dated at Chicago, IHtiuois this 13th day of Mareh 1836,



