Award Number 214
Daocket Number MW-178

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Lioyd K. Garrison, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF MAINTENANCE 0F WAY EMPLOYES
THE WHEELING AND LAKE XRIE RATLWAY COMPARY

DISI'UTE~—

“{a) Ciaim of Curpenter . Flower to promostion {0 position as Carpenter
Foremsu when vacancy in such poxition was advertised on January 19,
1935.

{b} Reimbursement tor wage losg suffered when not ussigued to the fove-
going position.”’

FINDINGS.—The Third Division of the Adjustment Bosrd, upon the whole
record and all the evidence, finds that:

The carrier and the omployes invelved in thiz dispute are rvespectively
currier and employes within the nweaning of the Railway Labor Act ax
approved June 21, 1934,

Thig divigion of the Adjustment Bourd has javisdietion over the Jispute
involved herein.

The parties to said dispute were given due notice of hearing thereon.

As o oresult of o deadlock, Lloyd K. Gavrisen was called in as Referee to
git with the Division,

An agreement ig found to exist hetween the parties and the following rules
are cited by the eniployes te support theiv contentions:

“Raze 2, Sewiorify Rights~—(b) Rights acerning to omployees under
their seniority entitles them to consideration for positions in accordance
with their reiative length of derviee with the Railway, as hereinafter
provided.”

“Rutk 2, Rights of Others Than Section Mon-—(¢) Seniovity vights of
employees of higher rank than section men to new positions or vacancies
of the Track Department, will be restricted fo the territory under the
Jurisdiction of one Roadinaster, in the Bridge and Building Department to
or over the entire System. When forces are reduced, employees will have
the right to displace employees juntor in the service in {hely own rank,
or next lower rank, When foree ig again inereased employees nmy refurn
to their former positions.”

“Foremen shall, before displucing other employecs, disphace mnly fore-
men with less seniovity rights on their respective Afsrriefs.”

Rure 3. Promotion.—8ection (a)}. Promofion iz an advancement from
A lower {0 a higher vank”

“Rute 3. Basis of Promuotion.—(hY Promotion shall be based on ability,
merit, and seniority.  Ability aod merit being sufficient, seniority shall
Prevail.”

“‘Wure 3. Failing o Qualify—~{(c) Emplovees aceepting promolion and
failing to quality within thirty (30) days, may rerurn to their former
pogition without loss of seniority.”

“Rurk 3. Hoir Yade.—(h) Promolicns to new positions or to fill vacan-
cies will be made afier bhulletin notice has been posted for a period of
ten (10} days at the headguarters of the gangs in the sub-department of
employees enfitled to consitderation in filling the positions, during which
time employees inay file their applications with the official whose name
appears on the bnlltefin, The appointment will be mnde before the ex-
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piratign of thirty (30} days from the date the bulletin is posted, and the
name of the employee selected will then be announced to the foremen,
all employees interested, and Chairman of the Local Grievance Comrmittee,
New positions and vacancies may be filled temporarily pending permanent
appointment,”

The Carrier cites the following rule:

“Rure 3. Rasiz of Promotion.—Promotion shall be based on ability, merit,
and seniority., Ability and merit being sufficient, seniority shall prevail.”

On January 19, 18335, the Carrier called for bids for Carpenter Foreman in Gaug
No. 4, Iovated at Cleveland, Ohio, at a rate of $175.00 per month. The posi-
tion was awarded to Mr. Louis Krueger, who was hired as a carpenter and
who carries a senlority date of January 24, 1934. Mr. B Flower, with a
sgeniority date of September 18, 1930, bid for this position,

Mr, Flower first entered the service of the Wheeling and Lake Erie Rail-
way in January 1922, working until May 1928, was rebived in September 1924,
working until April 1830. He returned to the service of the Railroad in Sep-
tember 1930, and js still employed,

Mr. Flower served as Relief Foreman during the following periods:

From December 16th, 18922 until March 1923.

From November 1st, 1926, until tlie middle of December 1926,

From the last week In December 192G, until the middle of January 1027,
From July 10, 1928, until November 5th, 1928,

From November 16th, 1928, until December 20th, 1928,

Upon the whole record the complaints made for the purpose of evidence in
this cuse, the strongest of which is from Mr. Krueger, an immediately inter-
ested party, are insufficient to outweigh the presumptions in faver of Mr.
Plower’s capacity which arise from his previous appointments described above.

AWARD

{a) Mr. Flower should have been given the position of foreman, and the
seniority list shail be revised showing his seniority as a foreman.

{b) Mr. Flower shall be reimbursed for the difference in what he would
have received had he been assigned as foreman, and what he earned as car-
penter, for the period that Mr. Erueger was acting foreman.

By Order of Third Division:

NATIONAL RAILROAD ADJUSTMENT BOARD,

Attest:

H. A, JoaxsoN, Sccretary.

Dated at Chicago, Illinols, this 23th day of March 1938.
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