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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Lloyd K. Garrison, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF RAILROAD SIGNALMEN OF AMERICA
SOUTHERN PACIFIC COMPANY (PACIFIC LINES)

DISPUTE.—

“Claim of P. Oakeshott and 41 other signal department employees of
the Western Dlvmlon for eompensation lost during the month of Decem-
ber 1534, account their working time being reduced by the railway manage-
ment from five days per week {o three days per week.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The carrier and the employees involved in thig dispute are respectively carrier
and employees within the meaning of the Railway Labor Aet as approved
June 21, 1934,

This Dlvmmn of the Adjustment Board has jurisdiction over the dispute
involved herein.

The partieg to said dispute were given due notice of hearing thereon.

This dispute being deadloeked Lloyd K. Garrison was called in as Referee
to sit with the Division as a metmber thereof.

There is in evidence an agreement between the parties effective March 1,
1026.

Prior to 1930, with perhaps occasional minor fluctuations, the signalmen in
question worked six days a week. During the next four years a number of the

men were Inid off and otherg had their hvnvlnna dave rednced, some to five, gome

men were Inid off and others had their workin days reduced, some to five, some
to four, and the majority to three. On I'ebrlnr‘ 1, 1944, until on or about De-
cember 4, 1934, the men were all restored to a five day week. The petitioners
claim that the restoration was brought about as a result of an agreement by
the carrier to establish and maintain a five day week, and that this agreement
was broken on or about December 4, 1934, from which date until the end of
thflt monih the men invely e(l in the plebent claim went on a ihree day week,
The five day woek was again restored in January 1935, and huas appavently
heen substantially maintained since then,

The petitioners base their claim of an agreement en a letter to the General
Chairman from W. M. Jaekle, Engineer of Maintenance of Way and Structures.
The letter is dated January 12, 1934, and reads as follows:

“Reterring to your letter of January 9th and our recent conversation
about working signalmen five days per week, We expect to put this into
effect not later than February 1xt.”

It ig conceded that the original agreement between the parties efiective Mareh
1, 1928, and still in ferce, contains no guarantee of any particular number of
working days per week. It is asserted, however, that the Jaekle letter consti-
tated a modification of ihat agreement and guaranteed a five day weeck. Not-
w1thsmnd1ng the earrier’s position, the evidence satisfies us that Jaekle had
authority to bind the carrier to such an understanding if such an understanding
can be extracted from the tetter; and it ean make no difference that the General
Chairman failed to give 30 days notice of the desired change under Section 6
of the Railway Labor Act, because if Jaekle's letter constituted a binding agree-
ment, it also constituted a waiver of any insistence on a 30 day notice.
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Giving to the words in Jaekle's letter their ordinary, everyday meaning, they
do not speak the language of an agreement but indicate merely an intention
on the part. of the carrier to do something which the carrier was not bound to da.
The reference to a “recent conversation” does not help matters, for there is no
evidence that that conversation amounted to an agreement to guarantee a five
day week. If, in that conversation, such an agreement had been reached, it
would have no binding effect unless o written memorandum of it were made,
and the letter cannot be said to constitute such a memoeranduim, because it does
not describe any agreement, does not refer to any agreement, and merely
states that the carrier expects to put into effect a five day week. The letter
containg no guarantee or promise that if the five day week were restored as ex-
pected, the carrier would be bound to maintain it for any leagth of time. We
are not at liberty to add such a guarantee or promige to the letter unless from
other evidence it can clearly be said to be implied.

The evidence lends no support to any such implication, but on the contrary
indicates that a guurantee was neither thought of nor discussed., Thus the
correspondence antedating the Jaekle letter, which stretehes back to Septemmber
1933, consists in substance of repeated requests by the General Chairman that
the men be given more work in view of their small earnings and the difficulty
of property attending to their apparatus and equipment, and of replies by the
carrier that the couditions would not permit any work inereage. Iu all of this
correspondence leading up to the Jaekle letter there iz not a word about estab-
lishing a guaranteed work-week., Moreover, there were put in evidence four
agreements between the parties modifying or supplementing the main agreement
of Marech 1, 1926, aud each of these (they are dafted June 11, 1831, August 31,
1932, December 17, 1934, and Mareh 6, 1935) were expressed in clear and definite
language with sufficient detail to show what was meant to be accomplished ; and
each (except the one of December 17, 1934, which was evidenced by an exchange
of letters) was in the form of a bilateral agreement signed by both partics. No
particular formality is wecessary to the making of a contract. But from the
course of dealing between the parties it would be surprising to find such an
important matter as a five day week guarantee—more importunt than any of
the other matters covered in the four agreements just mentioned—expressed in
such a easual and indefinite form as Jaekle's letter, which in fact makes no
reference whiatever to any promise or guarantee.

There is no indication from the subsequent actions of the parties that they
supposed any such guarantee or promise to have been contained by implication
in the Jaekle letter, TFor example, on January 31, 1935, only a month after the
reduetion of work complained of, the General Clhudirinan wrote to the carvier ag
follows:

“The employees of the signal department are very desirous of avoiding
fhretuations in the matter of future working time.

“An arrangement gimilar to what we have on the other western roads
is feasihle and desirable on our part, and I hope you will docket this as a
request for an early conference on the subject matter.”

A few days later, on February 5, 1935, the General Chairman writes again:

“The purpose of my request for a conference was o attempt to work
out a plan with you establishing a uniform work week.

“We do not want, and are trying to avoid a repetition of a three day
work week which we experienced December last. If such retrenchiments
are necessary we believe the junior men sbhould be lnid off ¥ * *7

It i hard ro Lelieve that if the General Chairmun had considered the original
Jaekle letter as containing a five day guarantee he would have written in this
tone instead of protesting or at least referring to the repudintion of that guar-
antee. A little later, on March 6, 1835, an agreement between the parties,
formal in language and signed by both parties, was entered inte providing in
substance that if an entire gang were laid off on any regularly assigned work-
ing day because of inclement weather, they would be permritted to work an
additional day to which they were not regularly assigned, provided the carrier
desired to have them work. This agréecment is hardly consistent with a pre-
existing five day guarantee under which the men would be paid whether they
worked or not. Finally, the original claim of the petitioners in this case, dated
April 27, 1935, does not mention the supposed Jaekle agreement but bases the
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claim on violations of the senlority provisions of Rules 28 and 53, There are,
it Is true, references to violations of the Railway Labor Act in not maintaining
rules and working conditious arrived at by agreement, but it seems clear from
the whole tenor of the claim that these references were not to the Jaekie letter,
which was never mentioned, but to the seniority rules of the agreement. The
correspondence shows that it was nearly four months after this claim was
presented, namely, on Auvgust 6, 1935, that for the first time the Jackle letter
was brought up and relied on as an agreement.

Under all of these circumstances it can scarcely be argued that the actions
ani dealings of the partiegs were such as to permit us to read into the Jaekle
letter binding language and binding promises that are not there. We conclude,
therefore, that the Jaekle letter must be given its natural meaning and that
it amounted not to an agreement but simply to an expression of intention by
the carrier to give work to the men which it was unot bound to give them
and which if was not bound thereafter to maintain.

There remains to be consgidered the guestion of whether or not the action of
the carrier in Dccember 1934 amounted to a violation of the seniovity rules
of the Agreement, sinee the rules speak only of force veductions, and abolition
of positions. Since no positions here were abolizhed, thre gquesiion is whether
laying off certuin men two days a week while others, somme of whom had less
geniority, were kept working five days a week, constitutes a reduction of force
within the meaning of the seniority rules, The pertinent rules are as follows:

RULE 36

“LAID OFF EMPLOYES RETAINING SENIORITY RIGHTS.—Rurr 36.
When employes, laid off by reason of force reduction, desire to retain
their seniority rights, they must file with the officer notifying them of
the force reduction, their address and renew same each sixty days. Failure
to renew the address each sixty days ot to return te the setvice within ten
days, after being so notified, will forfeit all seniority rights”

RULE 53

“REDUCTION OF FORCE.—RuLe §3. When force is reduced, the senior
man in the class on the seniority district capable of deing the work shall
be retained.”

RULE 54

“DISPLACEMENTS.—Rure 54. When force is reduced or position abol-
ished, an employe, if no position is available, will have the right to displuce
the junior employe of the same seniority class whose position he is gquali-
fied for. If no such junior employe, he may displace the jurior employe in
the next lower seniority class whose position he is qualified for. An cm-
ploye so displaced may exercise hiy seniority rights in the stame manner.”

RULE i3

“LAID OFF EMIPLOYES TQO HAVE PREFERENCE.—RuLE 55 Em-
ployes laid off on account of reduction in foree, if competent, shall be given
employment on other divistons when there are vacancies, in prefercnce to
new men, with the privilege of returning to their former divisions when
conditions will permit and regain thelr former rights.”

‘We must algo consider the interpretation of Rule 54 agtreed to by the parties
June 11, 19381, which provided that:

“The following interpretation and application of Rule 54 of the current
Signalmen’s Agreement, shall be applied when an employe loses his regular
position as a result of force reduction, position abolished, or by displacement,
{o wit:

“¢(2) In event a new position is created, a displaced employe may take
such new position.

“43) If employe does not degire to exercise the privilege of Section 2,
he may displace the junior employe (if hig junior) in the same seniority
class,
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“4) ¥f seniority is not sufficient to displace the junior employe in the
same geniority class he may displace the Jjunior employe (if his junior) in
the next lower seniority class angd 30 oh in a1l lower claswes.

“HB)Y If employe takes a Dosition as provided in Section 2, and g
not_ the successtul applicant for the Dosition, provided it iy 4 position
Which must be bulletined, or if the position is abolished, and/or if he is
displaeced thereon, he shall he entitled to again exercise the Drivileges of
this interpretation,

e(B) All Drivileges under this Interpretation must he exercised within
ten ( 1(}) days from date of loss of posirion, €Xcept employes who are on
4 previously authorized leave of absence, or gick at the time of loss of
position, shall be alowed ten (10} days after date of reporting for work
to exercise the privileges of thig Interpretation.’ »

It will be scen in all of these rules and in the interpretation of rule 54
that the term force reduction is used in the sense of a complete severance
from the payroll and not in the sense of g reduction in the number of work
days per week, TThe employes contend, however, that that meaning is not
exclusive and that laying a man off for two days a week while others are
kept working is in Substance ag much g force reduction as if he was 1aid o
altogether, and in support of this coutention they cite United States Railroad
Labor Board Decigion No. 1040, Docket 1248, June 6, 1992, which reached that
resut, though under an agreemont somewhat different in wording. We need
not pass upon thig question, because if 2 man ig laid off through a force
reduction his remedy is under rule 54 ag modified by the interpretation hereip
above referred to, and under the interpretation he must assert his displace-
ment rights within ten days, which was not done in this case.

The employes state that the privileges were not exercised hecause the
Mansgement hagd previously taken the position that temporary reduction in
the number of work days was not a force reduction within the meaning
of the Agreement and that, therefore, it wonid have been useless to attempt
to exercise the privilege, The fact remains that the privilege was not exercised,

One of the objecis of the interpretation of rule 54 was to avoid the presenta-
tion of seniority claims bhased on an alleged violation of the ruleg long after the
alleged violution had oceurred. If for example, the carrier in reducing force
erronecusly but in good faith laid off some senior man who should have been
retained, he would have fhe privilege of agserting his disptucement right, but
it was desived that the assertion should he made promptly in order that the
claim might not arise long afterwards when the facts might no louger be clear,
and when if the claim were sustained the carrier might be held responsible
for retroactive pay. If we are at liberty to interpret the term force reduction
in the seuse desired by the employes, the desirability of prompt action in the
assertion of the employes’ rights wonld he no less than in the case of a man
completely severed from the payroll. The record in this case indicates the
difficulty of attempting to adjust such claims long after the event. The em-
ployes frankly admit that there may be errors in the number of days lost,
which they are claiming for various men, There is no evidence to indicate
how the work assignments could practically have heen arranged to avoid work-
ing senior men a less number of days per weck than junior wmen. At the hear-
ing before this Board on Mareh 19, 1936, the representative of the emploves
said that the only practical Wity in which the desired object could have been
accompiished would have been to lay off altogether enough men to enable the
remainder to work five days a week; that it would nrot have been practical
because of the intermixture of the work to assign junior men to three days
a4 week and sewior men to five. If we agsume then that enough junior employes
should have been laid off altogether to enable the seniors to work five days a
week, a caleulation baged upon the divigion roster, the uumber of days lost
as claimed by the employes and the dates contained in the December 1934
calendar will show that approxXimately fifteen men wonld have had to lay off
completely in order to enable the remainder to work five days a week. But
the documents just mentioned show that five of these fifteen men would have
been among the claimants listed by the petitioner, for among these claimants
Were some men with very little senfority. The remaining ten of the fifteen
would have had to come from the signal maintainer force, buf there is nothing
in the record oune way or the other to show that the signal maintainer force
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conld have been feasibly reduced by that number or that if men had heen
shifted from the signal gangs and signal repair shop the reguirements of the
service could have been met in the latter positions. We cite these difficuliies
presented by the record not in criticism of the employes but as a possible
explanation of why so short a peried for asserting claims was provided for
in the interpretation.

It may be that the period is too short for practical purposes and it may be
also that the attitude of the Management toward the meaning of the term
¥orce reduction has been suneh as to discourage employes from acting upon the
interpretation. But if there are these defects in the provisions of the interpre-
tation we cannot remedy them or disregard the existing provisions in our
decision, The remedy, if one is needed, ean come only from negotiation and
agreement.

It was suggested at the hearing that the interpretation does not apply to this
ease becavse it deals with employes who lose their regular positions, whereas
these employes were merely laid off two days a week. But since all the
senjority rules treat the term force reduetion in the sense of the loss of position,
the employes must in order to get the benefits of the rules, assert that the loss
of two days a week is the same thing in substance, though not in degree, as the
loss of position. And if that contention is sustained, then the interpretation
becomes applicable and the claim falls becavse nof exercised within the time
limit. But if the contention is not sustained, then the loss of work days was
not a force reduction within the meaning of the seniority rules and the claim
will fall on that ground. The employes cannot take the benefits of the seniority
rules without their burdens or ask for the sweet without the hitter, If the
result is that an injustice would have been suffered without a remedy, the
faulf is in the Agreement, but this Board cannoi change the Agreement or
stubiract from or add to its terms,

AWARD
Claim denied.
By Order of Third Division:
NATIONAL RAILROAD ADJUSTMENT BOAERD,
Attest:
H. A, Joaxson, Secreiary.

Dated at Chieago, Illinois, this 26th day of March 1936,



