Award Number 256
Docket Number CL-277

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

THE MIDLAND VALLEY RAILROAD COMPANY

DISPUTE.—

“Claim of Claude Beard, clerk, Muskogee, Oklahomu, for:

“{a) Restoration of his original seniority date of Mareh 2, 1929, account
improper removal of his name from the Januwary 1934 and subseguent
Clerks’ Seniority Rosters,

“(b) Wage loss sustained October 17, 1933, Lo October 24, 1933, inclusive,
account not being permitted to exercige his senjoriiy rights on pesition of
‘Cotton Checker’, Muskogee, Oklahoma, held by junior employe Mr, J. C.
Hannah.

“{c} Paosition of *Clerk’, Muskegee, Oklahomn, rate $4.07 per day effec-
tive December 6, 1933, and for retroactive compensution for wage loss
sustained as a result of not heing permitted to exercise seniority rights
over Junior emplove J. G. Hannah.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The ecarrier and the employes involved in this dispute arve respectively
carrier and employes within the meaning of {he Railway Labor Act, as ap-
proved June 21, 14954,

This Division of the Adjustment Board has jurisdiction over the disputfe
involvedl hercin.

The parties to said dJispute were given (due notice of hearing thereon,

Duriug the years 1931, 1932, and 1933, the name of clerk Claude Beard
appeared on the Janmary aud July senjority vosters of clerical forces at Mus-
kogee Station and Yards, with a seniority date of March 2, 1029, upon which
date he entered service of the Carrvier,

On October 17, 1983, a temporary position of Cotton Checker was established
at the Local Freight Office, and a former ugent, Mr. J. G. Hannah, wag tempo-
rarily assigned to the position. Mr. Beard, who held no regular assigned
position, but who was working extra, applied for this position in the usuval
manner, hut was not permitted to assume the position, and a protest was filed
in his behalf.

Shortly thereafter, {he position of Cotéon Checker, and also a newly created
temporary position of Clerk were bulletined. Both of these positions were
assigned by bulletin on November 1, 1933, Pending the assignment, Mr. Hannah
was temporarily assigned to the Clerk posifion, and Mr. Beard was permittec
to commence work on the Cotton Checker position, sueceeding Me. Hanuval.
Subsequently, the position of Cotton Checker was assigned to Mr. D. O. Mikels,
a clevk senior to Mr. Beard, hut Mr. Mikels did not assume the position to
which assighed due to the faet that he preferred to remain in the ¥Yard O:fice
in exira service, and Mr. Beard remained on the position of Cotton Checker
until December 5, 1933, on which date that position was abolished.

On December ¢, 1933, Mr. Beard made application to displace Mr. Hannah
from the Clerk position to which Iannah had been assigned by bulletin.  Clerk
Beard was denied the right to displace Mr. Hannah on the allegation that he
(Beard) had not prefected his seniority rights, subsequent to May 6, 1931, as
provided fer in Rule 14 of the agreemett, and that therefore, his correct senlor-
ity date was as of Cctoher 24, 1933, the date on which he commenced work
on the Cotton Checker position. Protest was promptly filed by the petitioner,
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to the effect that Mr. Beard had protected his seniority as contemplated in the
agreement. Several months later, after the matter had been in controversy ip-
volving Mr. Beard's correct seniority dating, the Carrier raised the question
of Mr. Beard not having sofficient fitness and ability to handle the duties and
regpongibilities of said position.

There Is in evidence an agreement between the parties bearing effective date
of June 14, 1921, and Ruleg 4 and 14 thereof have been cited, reading:

RULE 4

“Seniorily Bogis.—Employes may exercigse their seniority rights when
vacancies ocenr, new positions are ¢re:ted, their positions abolished, or they
are displaced by senior employes. These moves to be based on seniority
fitness, and ability; fitness and ability being sufficient, seniority shall pre-
vail, the Lighest officer in the departmeunt to be the judge.”

RULH 14

“Reducing Forces~Fmployes cut off account reduction In foree may
retain their senlority rights by filing their addresses with the proper official
every thirty (30) days and advising promptly of any change of address
When notified to return to work, they shall be given seven days advance
notice by maijl or telegram sent to last address given, and if upen proper
notice fafl to return within three days und failing to give satislactory
reason for not so doing, will be considered out of the service, Such em-
pluves when availabde, shall be given preference to all extra work.”

The petitioner contends that Mr. Beard adequately complied with the pro-
visiong of Tule 14 when he wag cut off due to force reductions, May 6, 1931,
and subsequent thereto; that his name was arbitrarily removed from the
Clerks' seniority vostor by the Carrier without justification; that the Carrier
at all times subsequent to May 6, 1931, had knowledge of the address of Mr.
Reard, and that such address was on file in accordance with the castomary
and aceepted practice in the Muskegee Yard Office; that ander the provisions
of Rule 4 and the last sentence of Hule 14, Mr, Beard should have been per-
mlited to work the temporary position of Cotton Checker tfrom October 17 to
October 24, inensive, 1933, daring which time this position was occupied by
J. (5. lannal, and that Mr. Beurd should bhe compensated for monetary logs
sustnined for that period.

The petitioner also contends that Mr, Beard has been improperly deprived
of hiis original senjority date of March 2, 1929; that he ghould have been per-
mitteq to displace junior emplove Haunah froin the position of Clerk, rate
$4.07 per day, on December 6, 1833, aud compensated for wage loss sustained
beeause of the action of the Carrier in deaying him permission to exercise his
praper senlority rights.

‘The petitioner further contends that Mr. Beard was denled the job of
Clerk held by Hannahb, rate $4.07 per day, on December 6, 1933, because of
the porition taken by the Carrier that he had forfeited his senlority on account
of noncumpliance with Rale 143 that clerk Beard was not denied this position
because of any luck of fitness and ability; that this contention was raised
by the Carrier several inonths later,

The Carrier contends that clerk Beard, employed asg Yard Clerk at Muskogee
Yard, was eut off nccount of reduction in forces May 6, 1931, and under claim
(a) the only question is whether or not Beard filed his address with the proper
official every tlhirty (80) days and advised prompfly of any change in address.
'fhe Carrier claims that he did not do this, and therefore did not retain hig
seniority rights.

Under eclaim (b), the Carvier contends that on September 16, 1833, a
femporary position of Cotton Checker was established at Muskogee Station.
Tts duration was unecertain as it was dependent on ithe movement of cotton.
"Pherefore, under Rule & (f}, pending bulletin, it was temporarily assigned to
Mr. J. G. Haunah, formerly Assistant Agent; that the position was bulletined
October 24 that at the same time, a vacancy as Clerk at Muskogee Station was
also bulletined ; that there wore two bidders en each position—D. 0. Mikels hid
first choice—Cletk, second choice—Cotton Checker, Claude Beard bid first
cheice—Cotton Checker, and second cheice—Clerk; that elerk Mikels did not
have ibhe fitness and ability to handle the Clerk position and was, therefore,
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assigned to the positiou of his second choice, that of Cotton Checker; that he
{Mikels) declined to take this position, thus leaving it avaliable for Beard, who
was immediately assigned, effective October 24, 1933,

The Carrier also contends that a few days previously, October 18, Beard
called at the General Manager's office, and expressed verbally a desire to
pump J. G. Hannah on the Cotton Checker position; that since he had not
complied with Rule 14, he wag told that he did noi have seniority; furthermore,
even if he had retained his seniority, he could only have exercised it in accord-
ance with Rule 4, under which the right to bump could only have been exer-
cised when his own position was abolished two and one-half years previously;
that even when the Cotton Checker position was bulletined, Beard could have
bhad no right to it until after Mikels Jdeclined to nceept it, and that therefore
his claim should be denied because he failed to retain his seniority by not
complying with Rule 14, and for the further reason that, if he had had senlority,
he could not, under Rule 4, have exercised it on October 17, to displace Hannalh.

Under claim (¢), the Carrier contends that it declined to allow Beard to
displace Hannah for two reasony:

1. Beard, having failed to retain his seniority by complying with Rule 14,
after having been cut off May 6, 1831, did not have seniority over Hannah, and,
therefore, could not displace him.

2. Beard did not have the fitness and ability to haundle the position of Clerk
at Muskogee Station.

Basged upon the whole record, the Third Division finds

(a) That cierk Beard, while working extra after he was cut off account
of force reduction, May 6, 1931, and under the practice in effect at Muskogee
Yard Office, to all intent and purpose, complied with Rule 14 in filing his
name and address;

(b) That having worked extra and retaining his senlority, he was entitled to
position of Cotton Checker from October 17 to Oetober 24, 1933 :

{¢) That under all the circumstances of this particular case, clerk Beard
should be awarded position in ouestion, effective May 20, 1936, and given a
fair and impartial trial under the provisions of Rule 7, but compensation
for time lost 18 denied.

AWARD

(a) Sustaiuned.
(b) Suvstained.
() Sustained to extent of finding last above.
By Order of Third Division.

NATIONAL RAILROAD ADJUSTMENT BOARD.
Attest: -
H. A, Jounsgonw, Socretary.

Dated at Chicago, Illinois, this 8th day of May 1936,



