Award Number 259
Docket Number PC-105

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Lloyd K. Garrison, Referee

PARTIES TO DISPUTE:
ORDER OF SLEEPING CAR CONDUCTORS

THE PULLMAN COMPANY

DISPUTE.—

“Conductor L. D. Buckley, Chicago Wesiern District, while working extra
In the last half of October 1932 performed the following services:

“Left Chicago deadhiend on pass 4:00 P. M,, Qct. 28, arrived Lafayette,
Ind., 10: 00 A. M., Oct. 27. Held for service at Lafayette from 10: 00 A, M.
to 12:30 P. M., Oct. 27. Left Lafayette 12:30 P. M., Oct. 27 in special
rervice, arrviving New York 8:80 A. M., Qct. 28. Teld for service in New
York from 8:30 A. M. to 12: 00 noon, Oct. 28. Left New York deadhead
on pasg 12: 00 noon, Oct. 28, arrived Chicago 8: 00 A, AL, Oct, 29,

“For this service he was paid:

1 day deadhead on pass, Chicago to Lafayette.
1 day special service, Lafayette to New York.
1 day deadhead on puass, New York to Chicago.
“He ghould have been paid as follows:
8 hours deadhead on pass 4 P. M. to midnight, Oct. 26.
8 hours deadhead on puss midnight to 10:00 A, M., Oct. 27.
2 hrs. 30 mins. held for service 10 A. M, to 12: 20 . M., Oct. 27,
1 day special service 12:30 P. M, Oct. 27 to 8:45 A, M., Oct. 25,
8 lhirs. 30 mins, held for service 8; 30 A, M. to 1 nuon, OQct. 28,
8§ hours desadhead on pasg 12 ncon 1o midnight, Oct, 28,
8 hours deadhead on pass 12 midnight to 8 A. M., Oct. 20,

“Under the decision of the Assistant to General Manager, under date of
February 7, 1833, Conductor Buckley received an additionsat 114 day’s pay,
making a total of 414 davs’ pay for the gervices tabulated above, As his
claim totals 1 day at the dally rate and 38 hours at the hourly rate,
there is still a difference due the conductor 14 day at the dally rate and 6
hours at the hourty rate.”

PINDINGS —Tle Third Division of the Adjustment Bowrd, upon the whole
record and all the evidence, finds that:

The earrier and the employe invelved in this dispute are respectively carrier
and emptoye within the meaning of the Railway Lubor Act as approved
June 21, 1934,

This division of the Adjustment Board has Jurlsdicilon over the @igpute
involved hercin.

The pariles to said dispute wore given due notiee of hearing thereon,

The case being deadlocked, Lloyd K. Garvison way called in ag Referee to
eit with the Division as a memher theveof, :

There is in evidence The Pullman Company Rules Governing Working Condi-
tions for Conductors, effective December 16, 1928, and Mediation Agreement of
March 1, 1928,
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The service performed was as follows:

Carrier
Kmploves
N claim pay
Paid | Credited

Daye Hours | Ifours

10-26-32 Left Chieago 4 P. M, deadhead on pass.. ... _____.._._____ R 8
19-27-32 Arrived Lafayeite 10 A M. deadhiead on pass. 11 16 8
Held for service 10 A, M. to 1230 P, M. ____.._________ | .. 435 245
Left Lafayette special trip 12:30 P, M. ____. 12lg 1| am
10-25-32 Arrived New York 830 A. M, specia, .

ice 8:30 A, M. O MO0 <o e e e 34 34
106-28-32 Left New York Noon deadhead on pass. e 8
19-28-32 Arrived Chicago 8 A, M. e 16 &

€ N filit %1 i [+

1 2 day for shde trip Ft. Wayne to Lafayette and retirn,
214 of regular allowance Chicago-INew York Line,

Elapsed time 64 hrs. (4 P, M. 10-26 to 8 A. M. 10-29,)

The question presented in this ease is how an extra conduetor should be com-
pensated for such items as deadheading on a pass and held for service when
his total hourage eredit for the month is less thau two hundred and forty hours.
The same question i8 presented in cight other eages now before the Board -~
Dockets PC-100, PC-104, PC-106, PC-161, 1'(-102, PC-99, PC-98, and PC-103.
All of these cases involve elaims against the Pullman Company presented hy
the Order of Sleeping Car Conductors and in all of them the arguinents are the
same and are very largely repetitious. The most extended treatmoent of the
quesiion at issue i8 in PO-105, and thevefore this case will he fiest decided and
the others will be decided in the order given above, on the basis of the principles
avrived at in PO-105. For the sake of convenience, a separale opinion will be
given in eacl case and a separate award will be made in each case, but all
hine ecases should be considered as a part of a single issne and, in the opinion
which we are ahout to render, we shall draw upon occasion from statements
and arguments appearing not only jn PC-105 but jn the records of some of the
ather eases.

The rules which are pertinent to the guestion before us are ag foltows:

Rurg L.—(a) 1wo hundred forty (240) hours’ work shall constitute a basic
month’s service s deadhead hours properly autharized to be counted as service
hours, Where a vegular assignment is less than 240 hours’ work per month,
deduction will not be made from the respective established monthly wage in
conseguence thereot,

{h) Service time shall be computed as continunous for cach trip from the
time roquired to report for duty until released. subject to the following
deduction :

(h—1) Aciual ecbtinous time authorized for rest at night when sleeping
space i’ reserved, with a maximum of 4 hours for the first night and a
maximum of 6 hours for each night thereafter.

(c) When relense from duty is less than one hour, no deductions will be
nrde from the continuwity of time,

Rure 2—(n) Conductors will be eredited with all hours werked each month,
except hours of service on “extended special tours,” and will be paid overtime
at pro-rata hourly rates for all time worked each month in excess of 240
hours; time in exeess of 270 houes shall be paid for at the rate of time and
one-half,

{h) Conrhuctors assigned to service on extended special tours will he paid
for the number of ealendar days in such service, eompensation determined by
dividing the monthly rate for this elass of service by the number of days in
the month in whieh the serviee is performed,

(¢) Road service performed by conductors on specified layovers or relief davs
will be credited as provided in Rule 1 and paid for in addition to all gther
earnings for the month,

{(d} When required to perform station duty, load traius, or any extra service
eother than read service, such service will be credited on the hourly basis and



373

paid for in addition to all other earnings for the month, with a minimum eredit
of three (3) hours for each call

RuLe 3.—Extra conductors performing road service in the place of regularly
assigned conductors or on eXxtra assignments will be paid in accordance with
their years of service the compensation a regularly assigned conductor would
receive for the same service, which will be determined, in the case of a regu-
larly assigned run, or a trip over the same distriet, by dividing the monthly
wage by the number of trips (initial terminal to final terminal)} requirved for
& month’s work,

Rure 5.—Not lesg than ninety-six (96) hours off doty each month in 24-
consecutive-hour periods, or multiples thereof, will be allowed at designated
liome terminals.

We shall cousider first the question of deadheading on @ pass.

The distinguishing feature of the rules gnoted abeve, which murks them
off from the normal type of agreemeni covering employes on the railroads, is
the method of paying for overtime. The scheme upon which the rules are
bhased wag laid down by the United States Railroad Administration during the
period of federal control of the railroads. It was recoghized that the general
principle of an eight hour day with pay for overtiine should be as applicable to
the conductors as to other classes of employes, but that owing to the peculiar
nature of the conductor’s work, which frequently rvequires him to be continu-
ously on duty for long stretches of hours followed by relatively long periods of
rest or layover, it would be unduly burdensome to the carrier to calculate over-
time rates on the completion of each eight hour gtreich of duty. Accordingly,
the formuta was devised, and later incorporated by the Pullman Company in its
rules, of a 240 hour month and a moenthly wage with overtime payments for
hours worked in excess of 240 hours in any moenth, But this formula, designed
purely to 1eet the problem of overtime, should not obscure the prineiple under-
lying the rules which, as with other classes of employes, is that of the eight
hour day. Rule 1, establisiing 240 hours a5 a basic monil's service, means
80 days of 8 hours each. Rule 5§ in substance provides for an average of one
duy’s rest per weck., From the nature of the rules one would conclude that
conductars, like other classes of employes, are being paid on an hourly hasis, the
cnly difference being that overtime payments are npot made until 240 lhours
have been accumulated.

Thrs if a regularly assigned conductor accumanluates, let s say, 230 hours
during the month, he is paid for each of thoze hours, and he ig also (uander
the gnarantee provision of Rule 1 (a)) paid for the ten extra hours during
which he performed no service. Similarly, if he works for, say, 2756 hours, he
is paid for each of those hours, the last five of the hours being at the eate of
time and one-half under Rule 2 (a). Thus a regularly assigned conducter who
works the full month is paid for all hours for which he receives credit during
the nionth whether those hours be less than 240 or more ihan 240, The only
exception to this general principle, and it is the exception which proves the
rule, is that conductors asgigned to service on extended special tours are paid
on a calendar day basis (Rule 2 (b)). Extended special tours are neoi in-
volved in the ecases before us, Apart from extended specinl tours, regularly
assigned conductors whe work a full month arve in fact paid for all hours of
work with which they are credited during the month.

The question naturally arises, why should not extra conductors similarly
be paid for all hours of work during a month? The company’'s method of
payinent produces a curious result. If an extra eonductor deatheads for eight
hours on Monday and makeg a speeial service trip of eight hours on Tuesday,
he is paid for two days, and since a day’s pay is nothing more or less than
paymeni for eight hours at the hourly rate arrvived at by dividing ihe monthly
wage by 240, fie is paid for every hour he works during the days in question,
If, however, he deadheads for eight hours on Monday and then goes into
speeial sorvice for another eight hours on the same day, and does nmot work
at all on Tuesday, he is paid for only one day’s work, or eight hours, the
remaining eight hours being merely credited but not paid for unless he accumu-
Iates overtime during the month; and sinee, beginning with the depression extra
conductors have almost never obtained enough work during the month to rux
into overtime, the result is that for all practical purposes an extra conductor
who is fortunate enough to rehder gixteen hours of service over two days will
be paid for those sixteen hours while an eXtra conduclor who performs the
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harder assignment of working for sixteen hours on one day will be paid for
ouly eight of those hours. Similarly, an extra conduetor who is fortunate
enoligh (and this has rarely happened sinee the depression) to work for 241
hours during a menth is paid for all of those hours, whereas a conductor wheo
works for 280 hours will be paid only for the number of days he worked, which
normaily means that a portion of the hours will not be paid for at all.

Results as manifestly anfair as these, which could not happen in the case
of regularly assigned conductors (save if they worked on extended special
tours, which are infrequent) ought not to be derived from the Rules unless
clearly called for by the Rules. The Company justifies its method of pauyment
by reference to Ruie 3, which provides that extra conductors “performing road
service in place of regularly assigned conductors or on extra assignments” will
be paid the compensntion “a regularly assigned conductor would receive for
the same service, which will be determined, in the case of a regularly assigned
run, or a trip over the same district” on a trip basis. We take it that when
extra conductors are deadheading on a pass they are not, within the meaning
of Rule 8, performing road service “in the place of regularly assigned con-
ductors or on extra assignments.” If so, Rule 3 with its trip or day’s service
basis of payment has no application to deadheading on a pass. In any event
such method of payment is laid down by Rule 3 only in the case of “a regu-
larly assigned run or a trip over the same distriet” and it is clear that these
phrases do not include deadheading on a pass. It was conceded in the argu-
ment before the Referee that Rule 3 does not govern payment for deadheading
on a pass, and we may therefore dismiss it as not applicable,

If Rule 3, with its provision for payment on a trip or day's serviee basis,
is not applicable to deadheading on a pass but is apptienble only to active road
service, the very fact that the rule is thus restricted in its appifcation implies
that some other basis of payment governs deadheading on a pass. If Rule 3
had meant that extra conductors should be paid on the day’s service basis for
every king of service which they render, it presumably would have said s0.
It did not say so, and the implication is that some other basis of payment was
meant to apply to services not inclnded in Rule 3. 'The ounly remaining basis of
payment is the hourly basis, which must apply unless it can be argued that
deadheading on a pass, when tacked on to other items of service preeeding or
foliowing it, can be said to be an extended speciul tour, which alse provides
for payment on a day's service bagiz. But it has been settled by Deeision No.
27 of the Conductors’ Beard of Adjustment, April 17, 1928, iu the case of
Conductor Knepper, that service of this sort does not constitute an extended
special tour.

By long standing practice an “extended specir] tonr”, wihich is not speciflcally
defined in the vules, has been treated as an operation of 72 hours or mere in
special service. In the Enepper case the services performed stretched over
more than 72 hours and the conductor was paid on a day’s service basis, But
the service consisted first of a deadhead movement on a pass from 8t. Louis
to Meridian, where Enepper picked up his special party; a special trip in
serviee from Meridian to Memphis, and return; and s deadhead moventent with
equipment from Meridian to Jackson. The Coummpuny lumped all of these itemy
together as constituting an extended special tour and paid the conductor on a
day’s service hasis. Summarizing the decision by the Conductors” Board of
Adjustment, the Company says:

“The Conductors’ Adjustment Board ruled that the time spent by
Conduector Knepper in getting from 8t. Louis to the point where he
picked up his special party, and in returning te St. Louis after comple-
tion of the movement with the special party, should not be considered as
component parts of an extended special tour and therefore separated
these going and coming movements from the special service movement
and awarded * * * geparate hourage eredits * *  *  for the dead-
head on pass, deadhead with eguipment and held for service operations
spent in going to and from the polnts at which he picked up and left
the gpecial party trip. As a result of such separation of hourage credits
Knepper's actual time with the special party movement amosunted to
less than 72 hours, and therefore ceould not be conzidered as an extended
special tour.”

Information has been obtained from the Company showing that Knepper at
the titme of this service was an extra conductor. As a result of the decislon
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Kuepper was not only credited separately with the hours spent deadbeading
on pass, deadheading with equipment and held for service, but he was paid for
these hours, and the decision established the prineiple that these separate
items of service cannot be combined with a special serviece trip to make up
an extended speclal tour payable under Rule 2 (b) on the day’s service basis.
Rut if tliese items of gervice are to be segregated and separately credited, and
ure not to be paid for on the day's serviee basis under Rule 2 (b), how are
they to be paid for? 'They cannot be paid for on the day's service basis under
Rule 3. Since these are the only two rules which provide for payment on u
day’s scervice basis, and since neitber applies to deadheading on a pass or held
for service items, these services must necessarily be pald for on some other
basis and the only other basis is the hourly basis. And in fact these items were
paid on the hourly basis in the Knepper case, following the decision. But the
Company claimg that this method of payment resulied sclely from the fact
that the inclusion of the hourly credits for these services brought Knepper's
total for the month to over 240. The cartier asserts that had Knepper's total,
with these items included, been less than 240 hours, he would not have been
paid on the hourly basig, but would have been paid on the day’s serviee basis.
But where is the justification for that? He could not be paid for these disputed
items on the day's service basis under Rule 2 or under Rule 2 (b), and there
is no other rile in the agreement which authorizes payment on a day’s service
bawis,

But the Company asks: Where in the rules is it provided expressly that
these services shall be pald for on the hourly basis? Is there not just as
much warrant for paying on the day’s service basia when overtime is not
invoived as for payihg on the hourly basizs? Not at all. Rule 3 and Rule 2
{h), by providing for the dayg’s service basis in the case of extra conductors
performing gcetive road service, and in the case of extended special tours,
must mean, by all prineciples of construction, that in the case of all other
services payment shall be on some other basis than that of a day’s service.

Stripped to its essentials, tlhie view which we take is this, The day’s service
basis of payment is exceptional. It is provided for In only two places in the
rules. 1t 13 limited to two types of service, nelther of which include dead-
heading on a pass. The whole Implication is that this exceptional method of
payment applies only in the instances specified in the rules and cannct be
extended to other instances not so specified. We have seen that regularly
employed comndluctors working the full month receive payment for all hours
credited.  We have seen that extra conduciors who work for wmaove than 240
hours receive payment for all hours credited. We think, therefore, that the
hourly hasis of payment ig tlie normal basis of payment; that the dny’s service
basis is exceptional; and that it would be a distortion of the rules to add
1o the exceptions types of service not inchided in them. The interpretation
we have arrived at seems to us the natural one and it avoids the anomalons
and unjust diserimination in payment as between extra conductors working
inore thin 240 hours and coxtra conductors working less, amd between exira
conduciors perrforming two items of service on a single day and being paid
for only one and extra conductors performing the same two items in two
geparate days and being paid for both days. These anomalicy are sufficient
in themselves to cast doubt upon the Company’s method of payment and to
indicate that that method ought not to be approved unless clear justifieation
can be found in the rules. No clear justification can be found in ibe rules,
hut on the contrary their most natural interpretation is that payment should
be on the hwourly basis except where expressly provided otherwise.

Before convluding this portion of the opinion, we must note two other
precedents which hear upon the guestion of deadheading on a pass. United
States Rallroad Labor DBoard Decision No. 4084 decided in substance that a
conductor deaxdheuding on a pass should “receive pay ai service or pro rata
rateg for 8 hours for each calendar day deadheading.’” The reason for the
limitafTon to 8 hours seems to have been that conductors deadheading on a
pass have no responsibilities, unlike conductors deadheading with equipment,
and that therefore it would be unjust to pay them for more than 8 hours.
Whether or not the distinction is a sound cone and ecan be justified by the
wording of the Rules, we need not inquire, for it has been applied and acted
upon coustantly for over 10 years {at least so fur as crediting only up to
K hourg is concerpedd) 5 and the employes are not asking us fo find that they
are entitled to more than 8 hours for deadheading on a puass, even though the
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clapsed time may be 10 or 12 hours. Moreover, while the language of the
decision seems to allow 8 hours even though the elapsed time i8 less thun 8,
the practice has been to allow credit only for the elapsed hours; and the
employes are not asking for more than this.

It will be noted that the Labor Board’s decision was that conductors should
“receive pay” (and not merely eredits) for deadheading on a pass, and this
decision is strongly relied upon by the employes in support of their contentions
in the cases hefore us. The Compuany, however, points out that the guestion
before the Board was the claim of eeriain conduetors “for credit on the hourly
basis” for all hours deadheading and that the reference in the decision to pay-
ment was therefore of no significunce. Qu the other hand, the carrier con-
tended (as shown by the report of the case) that for deadbeading on a pass
the conductor “should be paid his regular monthly rate for the nuuber of days
consumed while deadheading” and be credited with 8 bhours in ench 24 howr
period. Thus the carrier itself talked the language of pay as well as credit
end we do not think it proper {o assume that the Board's decision in the mat-
ter of payment wuas merely superfluouns. At least it seems to imply a general
uwnderstanding that when a man is credited for something, he should be paid
for it, which is all that the employes maintain in the cases now before us.
The Company replies, however, that there is nothing in the decision to show
that it applied to the method of paying extra conductors. Whatever view is
taken of the decision, we think it is helpful to the anployes’ contention in the
eases before us, since presumably if the Hoard had intended to exclude extra
conductors from the effeet of the deciston, something would have been said
about it. The cases before us, however, do not turn upon the precise effcet to be
given the Labor Board decision in the matter of payment, for the employes’
claimg for payment for the hourg eredited in deadheading can be sustained
without regard to the decision,

But the Company urges with some force that no claim by extra ceonductors,
deadhending on a puss, for payment on any otker than the day’'s service basis
{eXcept where overtime was involved) was ever made until sometime in 1952
or about six years after the Labor Board decision, which apparently brought
to their attention for the first time that deadheading should be paid at the
hourly rates. The Company therefore asserts that what the eniployes are
now asgking is eontrary to the practice and constitutes in effect a request for a
new rile. The empioyes, on the other hand, state thnt prior to the depres-
gion extra conductors very irequently worked the {full 240 hours and that it is
only sinee the depression, which has involved the layxing off of many con-
ductors and the working of extra conduttors for much Tess than the 210 hours
a month, that the question of payment for deadheading on the hourly basis
has hecome geute. Thoy further contend that the method of caleulating the
payment of extra conductors is a complicated and confusing one, os indeed
it is, and thai many conductorg have undoubtedly been ignorant of their
rights. On the whole, we Jdo not think the evidence justifies a finding that
the employes have over deliberately accepted un interpretution of the rules
which would bar their claimg in the eases before us, and in the absence of such
an aceepted interpretation the wmeve failuve to prosecute claims would not
justify our refusing to consider them. We have reached this conclusion the
more readily since apart from general statements theve is nofhing in the record
in any of the cases to show how often prier to the depression extra conductors
wete paid on the basis now compluined of, The Company admity 1hat gince the
depression it has spread the work out among the extra conductors, so that we
ecannot dismiss as unfounded the employes’ contention that it is this practice
which has brought the question of payment acutely to the forefront.

To resume the analysis: We bave seen that the Labor Doard deelsion in
1926 limited payment for deadheading on a pass to 8 hourg in a calendar day.
The guestion of what is meant by 4 ealendar dny has been clarificd by the
Medintion Arreement between the parties, dated June 15, 1932, and the sab-
sequent practice.  The principle was estoblished of splitfing the 24 hovr period
at midnight so that, for example, if a man deadheaded on a pass from
4 P. M. on a Monday to 8 A. M. on Tuesday, he would be entified to 8 hours
credit for Monday and 8 for Tnesday, and not for a single stretch of 8 hours
out of the 24 in question. This principle of treating the day on a midnight
to midnight basis is not disputed by the Company and is conceded to apply to
the cases belore us.
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The Mediation Agreement just referred to disposed of a number of claims
of conductors and provided that they ghould be paid as presented. These claims
consisted mainly of claims for deadheading on a pass and held for service, and
involved the same principles as in the cases now before us, 8ix of the nine
conductors involved, according to information furnished by the Company, were
extra conductors, but the Company maintaing that the only reason they were
paid on the hourly basis for the time credited and not on the day’s service
basis was because the inclusion of the contested time brought their monthly
hours to over 248. 'The agreement is at least evidence of a practice which the
Company does not dispute, namely, the puyment of extra conductors for all
hours credited where the total time is In excess of 240 hours, as contrasted
wiih the Company’s insistence upon the day’s service method of payment where
the total hours credited are less than 240. This is an auomalous result upon
which we have already commented.

We may now sumunarize the prineiples governing the correct method of paying
extra conductors for deadheading on a pass:

1. Deadheading on a pass i3 not payable on the trip or day’s service basis
under Rule 3,

2, Deadheading on a pass cannot be combined with other items of service to
produce an extended special tour and therefore is mot payable on the day’s
service basig nnder Rule 2 ().

3. Since deadheading on a pass cannot be paid on the day's service basis
under either Rule 3 or Rule 2 (b), and since these nre the only rules which
provide for such a method of payment, the method of payment must be some-
thing else, for otherwise these two rules would not be limited to the specified
types of serviece which they cover. The only other possible basis of payment
is the howrly basis, which, with the exception of the two types of serviee
covered by Rnles 3 and 2 (b), is in fact the basis on which alil eonductors are
paid under the agreement, the peculiar form of the agreement being necessi-
tated by the desire to exclude overtime rates after the first 8 hours. This
peculiar form cannot, however, obscure the fact that, with the exceptions noted,
reguilar conductors working a full month arve paid for every hour credited,
whether the hours be less than 240 oy more. Where the hours are less than
240, regularly assigned conduectors are paid for the hours credited, at least if
they work the full month, and are paid in addition for the difference between
the hours so credited and 240 hours—a guaraniee of a month’s pay. Extra
conductors are excluded from thiz guarantee, but to suppose that they differ
otherwise from all other conductors in not being paid for hours credited is to
find gomething in the rules which ig not there.

4. As a resnlt of precedents which have been sccepted by the parties in
interpreting the rules, deadbeading on a pass in excess of 8 hours will be
credited (and therefore uunder our decision paid ford only to the extent of 8
hours; deadheading on a pass for less than 8 hours will be crediled (and
thercefore under our decision paid for) only for the elapsed hours; and for the
purposes of credits (and therefore of payments) the calendar day begins and
ends at midnight.

Held for scervice~—As in the case of deadheading, the Company credits held
for service {tems hot doeg not pay for them excent (a) where the inclusion of
the hours brings the total for the mouth to over 240, in which case the Company
pa¥s on the hourly basis, and (b) where the held for service item is the only
item credited on & particular day, in which case the Cotmpany pays for it on
the day's service basis. The question of the proper method of paymentf,
however, Is not quite so simple as in the case of deadhkeading.

It is evident that when a eonductor is held for service, the time durving which
he is held is considered, and properly so, as service time. Thus the Company’s
printed instruections to its conductors direct them to enter ou their time sheots
(in which space is provided for the purpose) the time spent while held for
service where such time is not included as a part of a regular layover. These
instruetions do not constitute an agreement or any part of the rules on which
the conductors rely, but they do at least indicate the accepted practice of treat-
ing held for service time ns service which is to be credited and under certain
circumstances paid for. The Company, ag has been gaid, does in fact pay for
this service under the circumstances already described. The claims which were
paid as a result of the Mediation Agreement of June 15, 1932, referred to
previously, involved held for service items credited during days when other
items such as deadheading were algo credited and certain of these items were
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paid on the hourly basis. As in the case of deadheading, however, the Company
contends that these paymenis were so made only because with the inclusion
of the held for service hours, the total hourage exceeded 240. And the em-
ployees make the same contention as in the case of deadheading, that hours
which are credited should be paid for whether overtilge is involved or not.

There has been some argument to the effeet that when a conductor is held
for service he is in reality performing no service whatever, and that if the
Comparny does, under certain circumstances, pay him for it, the payment is a
inere gratuity and the Company is doing something that it is not required to do.
On behalf of the Company it is sald that soine years ago in the case of extended
special tours the Company voluntarily adepted the practice of crediting eight
hours for each day’s service, notwithstanding the provisions of Rule 2 that con-
ductors would be credited with all hours worked, except hours of service on sueh
tours; and that the Cowmpany did (hils, although not required to do so, in order
to preserve the hourage accumulations of conductors when assigned to tour
service. (A conductor, for example, has accumulated 235 hours of credit. A
few days before the end of the month he is assigned to an extended specint
tour and unless credited with eight hours for each of the tour days, he will lose
the overtime payments which he would have received if he had worked for the
remaining days of the month on a regular assignment.) Later, the Company
argues, this equitable principle wasg extended to held for service time. But
while the crediting of hours on an extended special tour may be a gratuity
because of the peculiar language of Rule 2 (a) (a point which we do not decide),
there is no similarly limiting language in the ease of held for service. On the
countrary, whatever may be the situation in the case of extended special tours,
the ruies show clearly that all other service must be credited. Rule 2 (a)
{tself provides that conductors will be credited with all hours worked except
in the case of extended specinl tours. The only real guestion, therefore, is
whether beld for service constitutes service. If it does it must be credited and
its erediting is not a gratuity.

The instructions already referred fo and the fact that the Company credits,
and sometimes pays for, held for service time indicate that it iz regarded as
service. The rules, fairly construed, lead to the same resuli. Rule 1 (a)
expressly provides that deadhead hours shall be counted as service hours.
From the point of view of the Company and the conductors alike there can
be no real difference between deadhcading on a pass and held for gervice.
Neither operation is revenue-producing. When a conductor is deadheading on
a pasg he is moving to get to revenne-producing work, When he is held for
service he is waiting to get to revenue-producing work. Iu both cases he has
no responsibilities, but he is in the service of the Company. If the one service
should be credited the other should be credited. Rule 1 (b) iz still move sig-
nificant. It provides that “service time shall be computed as continuons for
eirch trip from the time reguired to report for duty until released”, subject to a
deduction for vest at night when sleeping space is reserved, up to a maximum
of four hours for the fivst night and six hours for succeeding nights, No other
deduction is provided for. Under this rule, if an extra conductor deadheads
with equipment from A to 1, is held for service at B for a certain length of
time, and then returns from BB fo A in special service, the time in which he
is held for service at B must necessarily, under Rule 1 (b), be included in his
eontinuous service time and must therefore be credited. The erediting eannot
be deemed to be a were gratuity.

This much being established, it is pertinent to note, before determining the
correct method of payment for the time so eredited, that the same practices
which have been establiched in the erediting of deadhead hours oun a pass
have also been established in ecediting held for service honrs. If the held for
serviee hours exceed eight in a given day only cight are credited, If they
are less than eight only the elapsed hours are credited. The employees do
not guestion thig practice and we therefore accept it for the purposes of the
oages hefore us,

The employees contend that held for service time should Le paid on the hourly
busis under the provisions of Rule 2 (). "They say that it is “extra service
other than road service” within the meaning of Rule 2 (d) and therefore under
that vule must be paid for on the hourly basis. But the Company contends
that the provision in Rule 2 (d) for a minimum credlt of three hours “for
each call” implieg thut the service to be paid for under that rule must be pex-
formed pursuwant to a “call and that when a man ig held for service he can
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hardly be said to huve been calied, The fact that a maximum credit of eight
hours for held for service time in a calendar day has become the established
practice, whereas if Rule 2 (d) applied there would presumably be ne such
maximum limit, and the fact that if the held for service time is less than
three hours the actual time is credited, whereas Rule 2 (d} requires a minimum
of three hours for each call, seem to show that Rule 2 (d) has not heen con-
sidered as applicable to time held for service, despite the ali-inclusive language
of the phrase “any extra service other than read service.”

It is not necessary for us to pass on this gquestion since Rule 2 (d) is not
essential to the employees' case. Onee it i established that time held for
service constitutes service time, which nmust be credited, the same result follows
as in the case of dendheading. The time cannot be paid for on the day’s service
bagis under Rule § because the scrviee is not road service, and it cannot be paid
on the day's service hagis under Itule 2 (b) hecanse il ix not part of an exteuded
special tour., The time must, therefore, be paid for on some other basis, and the
only other basls possible is the hourly basis.

But beld for service time presenis one complication not present in the case
of deadheading. If an extra conductor is performing road service within the
meaning of Rule 3, he is paid on the trip basis #nd not the hourly basis. The
trip basis is determined by dividing the wonthly wage by the number of {rips
required of a regmiarly assigned conductor for a month’s work between the
game termingls. The record (PC-105) shows that a reund (rip run between
Chicago and New York ig treated as a five day trip; that is to say, a regularly
assigned conductor would normally be reguived to make six such trips im
thirty days. He would not be reguired to make more than that, for he is
allowed a layover at both terminals, Similarly, as PC-106 shows, a round trip
operation between St. Lonis and New York is treated as a five day operation.
An extra conductor, then, working on a round trip between Chicago and New
York or St. Louis and New York would, under Rule 3, in the cases referred to,
he paid for five days, which is the equivalent of forty hours. His actual elapsed
time on the two trains, less his steep deduction, might, however, be less than
forty hours. He would still be paid the equivalent of forty hours, the theory
being, as we understand it, that the five day allowance includes a normal lay-
over period at both terminals. Now the practice has been, and it is not gues-
tioned by the employees, to compute the time under Rule 3 in the case of a
one-way operation between, say, St. Louis and New York, by dividing in half
the number of days allowed for the round trip operation. An extra conductor,
therefore, assigned to the run (PC-106) between St. Lonis and New York
would, as we understund the practice, be paid for two and one-half days. Now
suppose that on arrival in New York from 8t. Louis he was held for service for
a couple of hours and was then senl deadhead with e¢quipment or on a pass to
some other point. He would be paid two and one-half days for the run to New
York and (in our view) Dbe paid for the hours deadheading (up lo eight in
the case of deadhending on a pass). Should he also be paid for the hours held
for gerviee in New York? It might well be that the two and one-half day
allowan~e for the St. Louis-New York run exceeded the elapsed time of the rum
less the sleep allowance. The excess would represent a layover allowanee and
he would be paid for that. If he were also puid for the held for service time,
he woald be paid twice for the same thing. That would cbviously he uujust.
The employees (0 not ask for double pay, and the rules should not be «o con-
strued as to require double pay unless such a conclusion is necessitated by
express langusge or uhavoldable implication.

In applying Rule 3 we think it fair to hold that where the time computed
on a trip basiz is that allowed a regular assigned conductor and includes a
layover period, held for gervice time should not be in¢luded exeept to the extent
that it exceedz the normal layover. But where the time paid for a trip under
Rule 3 equals or is less than the {ime credited under Rule 1, no layover ix
included, and the held for service time which follows shounld be credited and
paid for.

Bafore considering the details of the particular claims in’ PC-105 one further
matter must be noted. Toward the end of 1934 the emplovees’ representatives
prepared for discussion with the Cotnpany a revised set of rules, Iarly in
January 1935 the Company declined to consider the proposed revision because
certain of the desired changes invelved increases in pay and the so-called
Washington Wage Agreement, of April 26, 1934, provided among other things
that changes in basic rates of pay would not be requested by any of the Carriers
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or their employees prior to May 1, 1935. PFollowing this refusal of The Pullman
Company to discuss the proposed revision, the employees sought the wervices of
the National Mediation Board on Javuary 14, 1935, While the matter was
pending before the Mediation Doard, and after the May 1, 1935, deadlne fixed
in the Washingion Wage Agreement had expired, the employees took up with
The Pullman Company again the question of the proposed revision, and at
ulbout the same time withdrew their request for the services of the Medintion
Ioard., Conferences with the Company in June 1935 proved unavailing; the
zerviceg of the Mediation Board were again inveked and the guestion is appar-
ently still pending before that Board.

Copies of the proposed revision as submitted to the Mediation Board in July
1935 have been made a part of the record before us. It appears that the
principles which we have arrived at in this opinion are in substance and with
minor variations contained in the revised rules which the employees are seeking.
The Company has urged upon wus that the character of the rules being sought
by the employees shows very clearly that what they are seeking from our
Board is precisely what they are seeking from the Mediation Board, nameoiy,
the establishment of new rules and not the interpretation of existing rules.
Our Board is, of course, without jurisdiction to cstablish new rules, and the
fact that the employees Lave previously invoked the services of fhe Mediation
Bourd is, In the Company’s view, evidence that the employees realize that they
ave seceking new rules, and not the interpretation of the existing rules.

Bul an examination of the rules proposed by the euployees discloses that
they do not by any means congist wholly of new rules. Some of the existing
rules are carried over intaet and without chuange, With respect to the rest,
which are to be revised, portions are clearly new. Otilier portions are nothing
but codifications of interprefations which have already been establigshed, and
which ire not questioned by the Company. For example, the calendar day is to
run from midnight to midnight., Deadheading on a pass is to receive a maximum
credit of eight hours In each calendar day. An extended special tomr must be
geventy-two consecutive hourg or more in duration. All of these principles are
now estublished and accepted, altliongh not specifically mentioned in the existing
rules. They are simply interpretations of the existing rules, which should be
spelled out in any future revigion. IE the interpretations which we have
airived at in thix opinfon, and which {o a large extent are embodied in the
propesed revision, are, as we think they are, justiied as a matter of construe-
tion, (hey are nob new rules, aml the mere fact {that they are included in the
proposed revision does not establish the fuct that they are wew rvules.  Ad-
mittedly parts of the revision do consfitute new rules, and for this reasen the
employees llad cause to seck the gervices of the Moedialion Board. But together
wirh these admittedly new rudes, interpretations of the existing rules were also
included, and it is perfectly consistent with what the employces have done to
argue that the quostions submitted to us, thongh covered by the proposed revision,
alse involve stinply matters of interpretation.

We come now to a consideration of the serviees performed and the ifems
claimed in 1"C-103, The conduector left Chicigo on October 26, 1932, at 4 P. M.
deadhem! on a puss, arriving at Lafayette the next morning at 10 A. M. He
was credited with 16 hours—8 hours for the operation on the 26th up to mid-
night and 8§ hours for the operation frowm mitdnight to 10 A, M. He was paid,
however, for only 1 day (8 hours). The conductor claitmg and is entitled to pay
for the 16 hour=, On avrival at Lafayette he was held for service from 10 A. M.
to 12: 80 I*. M. and was credited with 214 hours, but not patd for it. ITe ¢laims
pay and is entitled to it. This held for service item is not absorbed by any
lavover period. He left Lafayette on a special trip at 12:380 P. M., arriving af
New York at 8: 00 A, M. the noxt morning. For this he claims 1 day’s pay (8
hours} on g day’s service basig, There is no regnlar run hetween Lafayeite and
New York and whether the correet allowanee for this service, treating it as road
serviee under Rule 8, should be 1 day or something more we don’'t know., Tt
could certainly net be less Decange the elapsed {ime, less a 4 hour sleep allow-
ance, wontld be 18 hours, or the equivalent of two days. Only 1 day has been
agked and we allow no more, On arrival in New York at 8:30 A. M. he was
lield for service until noon and was credited with 214 hours, for which he should
be paid. Tt is evident that the allowance of 1 day for the run from Lafayette fo
New York could not include any layover, Payment for the held for service time
in New York should therefore he allowed. He left New York at noon on the
28th deadhead on a pass, arriving at Chicago tbe following morning at 8 A, M.
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ITe was credited with 16 hours for the deadhead operation, 8 on each day, and
should be paid for thege 16 hours. His total elaim addg up to § days aud 6 hours.
He was paid for 4% days and is entitled to the difference.

It will e noted that the total elapsed time of the entire trip amounted to 64
heurs, or the cquivalent of 8 days, For this the employee wuag pald for 434
days, and he elaims an additional 10 hourg, or a total of 5 days and 6 hours.
There is 1o question of double payment or of being puid twice for the same
operation—an argument repeatedly made by the Company in the cases before us.
Tha conductor does not ask for payment first on the trip or day’s scrvice basis
amd then for payment in addition for the hours included thercin, ©On the con-
frary, he asks that he be paid on the day's service basis for the work which
is properly payable on that basis under Rule 3, and then for the other items of
work which atre not payable under Rule 3 he asks for payment on the hourly
hasis. There is no overlapping whatever and no duplication of payments.

AWARD
Ciaim sustained.

By Order of Third Division:

NATIoNAL RATLROAD ADJUSTMENT BOARD,
Attest:

H. A, Joansox, Secretary,
Dated at Chicago, Illinois, this 9th day of May 1936,



