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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Willard E. Hotchkiss, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERXS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

NEW YORK, CHICAGO AND ST. LOUIS RAILWAY COMPANY

DISPUTE.—

“Claim of C. A, Michael, Yard Clerk, at Toledo, Ohio, for payment in
accordance with Rule 31 of Clerks' Agreement for time worked on Sundays
and Holidays from March 5th to June 18th, 1933, as per detailed staie-
ment attached hereto as Exhibit ‘A’ and made a part hereof.”

FINDINGS.—The Third Division of the Adjustment Beard, upon the whole
record and all the evidence, finds that:

The carrier and the employee involved in this dispute are respectively carrier
and employee within the meaning of the Railway Labor Aet as approved June
21, 1934,

This Division of the Adjustmenti Board has jorisdiction over the dispuie
involved herein.

The parties to said dispute were given due notice of hearing thereon.

As a result of a deadlock, Willard E. Hotchkiss was called in as Referee to
sit with the Division as a member thereof.

An agreement exists between the parties, bearing effective date of February
1, 1931, Petitioners eite the following rules of their agreement:

“Ruoim 30. Overtime—Except ag otherwise provided in these rules, time
worked by daily or hourly rated employees in excess of eight (8) hours,
exclusive of meal period, on any day, will be considered overtime and paid
on the actual minute basis, at the pro-rata rates for the ninth hour and
at time and one-half thereafter.”

“RuLE 31. Notified or Culled.—

“{a) Except as provided in paragraph (b), employees notified or called
to perform work not continuous with the regular work period or on Sup-
day and specified holidays shall be allowed a minimum of three (3) hours
for two (2) hours’ work oy less and if held on duty in excess of two (2)
hours, time and one-half wiil be ailowed on the minute basis.

“{b) ¥Employees who have completed their work period for the day
and have been released from duty required to return for further service,
may, it condifions justify, be paid as if on continuous duty.

“(c) Work performed by employees covered by Rule 30 on Sunday and
the following Jegal holidays, namely: New Year’s Day, Washington's
Birthday, Decoration Day, Fourth of July, Labor Day, Thanksgiving Day,
and Christmas (provided when any of the above bolldays fal! on Sunday,
the day observed by the State, Nation, or by proclamation shall be con-
sidered the holiday), shall be paid at the rate of time and one-half when
the entire number of hours coustituting the rvegular week-day assignment
are worked, except that employees necessary to the continuious operation
of the carrier and who are regularly assigned to such service will be as-
signed one (1) regular day off duty in seven (7) Sunday if possible, and
if required to work on such regularly assigned seventh day off duty will
be paid at the rate of time and one-half; when such assizned day off duty
is not Sunday, work on Sunday will be paid for at straight time rate,
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“(d) Except as otherwise provided in these rules employees covered by
Rule 30 when assigned, notified, ov called to work on Sundays and/or the
above specified holidays, a less number of hours than constifutes a day’s
work within the limit of the regular week-day assignment shall be paid a
minimum allowance of three (8) hours at pro-rata rate for two (2} hours’
work or less, and if held on duty in excess of two (2) hours, time and one-
half will be allowed on the minute basis.”

Carrier cites the above quoted rules and, in addition, Rule 42, reading:

“Rurk 42. Rotes of Pay.—It is nndersiood and agreed that the adoption
of the foregoing rules will not operate to change any rates of pay now in
effect for any positions coveved by these rules and that any subsequent
adjustments of rates will be from the present rates as a basis.”

Following is the preamble of special agreement effective February 20, 1933,
which gave rise to this claim:

“Agreement between the New York, Chicago, and St. Louis Railroad Com-
pany and employees of The New York, Chicigo, and 5t. Louis Raillroad
Company ; The Chesapeake and Qhio Railway Company, Hocking Divigion ;
and the Pere Marquette Railway Company represented by the Brotherhood
of Railway and Steamship Clerks, Freight Handlers, Express and Station
Eniployees relative to consolidation of clerical forces in the office of the
general agent at Toledo, Ghio.”

Sections 1, 2 and 3 of thiz special agreément specify how seniority righiz as
between employees of the three railroads shall be applied in the joint Agency.
Sections 4, 3, and 6 read as follows:

“{4) Where it is desired to readjust rates, conference as to rates will be
held with Brotherhood Nickel Plate System Bourd Representatives, as it is
understood that the NEKP Clover Leaf Clerks’ Agreement governs, and
that all employees in the joint apgency come under the vules of the NKP
Agreement.

“{5) Employees brought into the Nickel Plate Joint agency from the
Chesapeake and Ohio and Pere Marquette offices shall not be displaced by
NKZ?P clerks, other than joint ageney clerks, for a period of one year, After
thiy time limit of one year expires, rules of Nickel Plate Road Agreement
will apply.

“(6) 'FThis memorandum of agreement shall not be considered as a pree-
edent in establishing other joint agencies or consolidations,”

Following is the position of petitioners gqueted in full from original sub-
mission ;

“Position of Employes.—As outlined above in statement of facts, AMr,
Michael was assigned to position in question by bulletin February 20, 1933,
and between the dates named in the statement of claim performed services on
Sundays and Holidays as detailed in Exhibit ‘A’ attached hereto.

“The earrier has based its failure and refusal to compensate Mr. Michael
for hisz Sunday and Holiday work in addition to his basic rate of pay, on
the grounds that he was receiving & monthly raie of pay to compensate him
for all services rendered.

“Employes contend that the arbitrary establishment by the Carrier of g
monthly rate of pay on this position is not in accord with rules of agree-
ment and cannot serve to define the application of any of the rules in the
agreement to the position or to etployes involved in this claim, Employes®
representatives on this property have not agreed to any monthly rated
pogitions that would compensate the incumbents of such positions for all
gervices rendered.

“Employes further submii fhat in view of the faef such monthly rated
positions are excepted from certain rules of the agreement, it must con-
gistently follow that such monthly rateg of pay must be mutually agreed to
by and between the parties to the agreement of February 1, 1931. Em-
ployes have never been requested nor have they agreed to ¢xcept the position
involved in this claim either from the scope of the agreement or from the
application of any rules contained therein,

“Since {he establishment of the Joint Agency at Tolede, Ohlo, and since
the agsignment of the position In question to Mr. Michael on the bulletin
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of February 20th, 1938, this position in question became vacant and was
bulletined on August 5, 1935, as a temporary vaeancy. Bulletin No. 1, of
August 5, 1935, issued by the Carrier, reads as follows:

“‘Position of KErie Street Yard Clerk is tewporarily vacant. Hours of
asgignment 8:30 A. M, to 5:30 P, M.—oue hour for lunch, Working days,
until further notice, daily, except Sunday and Holidays. Rate of Pay,
$158.25 per wonth. No overtime position.

“‘Bids will be accepted up to 5:00 P. M., August 10th, 1935.

A. W. BSHEAHAR

“The Carrier while contending this i8 a monthly rated position including
Sundays and Holiday service has failed and refused to agree to compensate
this position on a monthly basis as monthly positions should be com-
pensated, but insists deductions shall be made from the incumbent of the
position when he is off duty, regardless of reasons. Such action on the
part of the Carrier proves the position is not operated or compensated
on a monthly basis.

“We subinit that no justifinble distinction can be made by {the cartier
in the application of Rule 31, Paragraph C, and Rule 30 for service rendered
by employes upon thelr regular eight hour assignment on week days, or
on hours of service rendered on Sundays and Holidays.”

POSITION OF CARRIER.—Following is position of Carrier guoted in full
from original submission:

“Mr, C. A, Michael, who was a former C. & O. employee, exercised his
seniority rights to the position of Xrie Street Yard Clerk, rate $158.25
per month, which position had been previcusly and continuved to be, under
the jurigdiction of the Nickel Plate Railroad. In trangferring from the
G & O. payrolls and schedunle agreement this employee came under the
same schedule provisions as other Nickel Plate employees of the Clover
Leaf District, the rules and practices of the C. & O. having no bearing
whatever upon his compensation status subsequent to Mavch 1, 1933, this
being a speecifie stipulation of the joint agreement referred to in the State-
ment of Facts. It is to be noted that no dispute exists as to his rate of
pay.

“Rule 31, which iz cited by the employee represeniative as the basis
of this claim does not refer to monthly rated employees. A comparison
of Winles 30 and 31 as finally adopded, with those which were reguesied,
clearly substantiates the faet that monthly rated positions were exempt
froin their application, and such was the accepied practice prior {o the
institution of this claim. Rule 42 further substantiates the maintenanee
of the monthly rates which were in effect at the time the agreement was
negotiated. This is further supported by the fact that subsequent ta the
signing of the agreement effective February 1, 1931, the General Chairman
of the Clerks’ organization did meet at his (the General Chairman's)
request the General Superintendent in an effort to have him agree to con-
vert monthly rates, this heing evidenced by letters of September 4th, 10th,
and 2ist, 1931, exchanged between Mr. E. J. Dollard, General Chairman,
and Mrv. F. J. DeGrief, General Superintendent, copies of which are here-
with attached as Exhibits “47, “B", and “C”.

“It is therefore the posgition of the earrier that the claim is not supported
by the raleq, and that to concede the contention of the organization would
have the effect of writing inte the rules a provision which does not now
exlisf,

“TPor the parpose of demonstrating the equity of our position with respect
to the compensation for this position, we are giving below a histery of
the rate:

“The rate of the positicn of Erie Street ¥ard Cletk commencing October
1, 1923, was $120.00 per month. At that time three other yard clerks at
M. C. Junction, Toledo, were being paid $4.77 per day or an average of
$121.684 per month, excluding Sundays and Holidays.

“On September 16, 1924, the daily rated yard clerks at M. C. Junction
were converted to & monthly rate of $150.00 which was paid for all service
rendered, including Sundays and holidays. One of these positions is still
maintained, the present rate being $158.25, the occapant working Sundays
and Ilolidays, for which no additional compensation is allowed.
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“On October 1, 1927, the rate of $120.00 for Erie Street Yard Clerk was
increased to $150.00¢ to equalize wages with similar positions at Toledo,
Ohio.

“On November 1, 1929, the rate of $150.00 was increased to $158.25 as
result of an arbitration award, which rate is still in effect,

“To sustain the position of the organization in this case would have
the effect of establishing a daily rate of $6.2034 or far in excess of rates
paid yard clerks hoth at Toledo and generally.

“If the rate of $4.97 per day for yard clerks at Toledo (M. C. Junction}
had not been converted to monthly rate, the preseiit daily rate would be
$6.0334, which would produce the following earnings for 300 days per
anpnum:

$5.0314 x 306 equals $1,539.95,
$1,539.95 divided by 12 equals $128.33 per month.

“In order to earn $15825 on a daily rate of $5.03%4, it would be neces-
sary for the Erie Street Yard Clerk to work on an average of 6.4 hours
every Sunday and holiday throughout the year st time and one-half.

“The total hours worked by Mr, Michael on the Sundays and holidays
during the period March 5th to June 18th, 1933 (17 days) was 63 hours and
15 minutes, or an average of approximately 3 hours and 45 minutes per
day.

“Your conclusion in this case must be determined on the basis of schedule
rules, Rule 31 heing the only rule pertaining to compensation for Sunday
and holiday service. Rule 31 refers to Rule 30 for a definition of the
class of employees who shall receive time and one-half for Sunday and
holiday work. Rule 30 specifieally limits its application to ‘daily or hourly
rated employees’. Mr. Michael was not a daily or hourly rated employee.

“We contend that Mr. Michael has been properly and fairly compensated,
and that this case can be congidered only as an effort to secure greafer
remuneration for the same class of service, which we consider is not only
ineonsistent in connection with the understanding and agreement in con-
nection with the joint agency, but contrary to the spirit of the schedule
rules, and certainly not in keeping with the provisions of the Railway
Labor Act with respect to procedure to be followed in changing rules or in
adjusting wages.

“While it is true that the bulletin of February 20, 1933, did not state
that Sunday and heoliday service was required, neither did it state that
such service wonld not be required, and but for tbe faet that an employee
from another road was awarded the position, we doubt that thig question
would have been raised, for the reason in a small organization such as
at Toledo the Nickel Plate employees were fully acquainted with the
requirements of the positions, The fact that no question was raised prior
te March 1, 1933, seems to bear out this assumption. However, while we
do not feel that the omission from the bulletin of reference io Sunday and
holiday service iz a pertinent factor in determining proper application of
the rule, the General Manager did, in conference with the General Chairman
offer tp pay the claimr of Mr. Michael on the basis of alleged misunder-
standing on his part when he bid in the pogition, provided it was definitely
understood and agreed that in the future the position would be compen-
sated as in the past, This offer was declined, which clearly evidences that
the primary puorpose of the petitioner in this case is to secure such a
construction of Rule 31 as will absolutely nullify its present accepted
meaning. Rule 31 requires no construction as it is thoroughly clear and
supports the position taken by the company.

“We respectfully reguest that the claim he declined.”

Preceding statement of position in original submission Carrier presented an
extended Statement of Facts in which Rules 30 and 31 (¢} are quoted in
paralleled columns with the form of those rules which the Carrier states was
requested by representatives of the employees.

The signifieant point of this comparison is that in Rule 30 the employees
are represented as requesting the rule ag it now stands with the phrase, “worked
by daily or hourly employees”, omttted. In respect to Rule 31 (c), employees
are represented as requesting the rule with the phrase, “covered by Rule 20",
omitted. There are other differences in phraseology indicated but they do not
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appear to be pertinent. The following comment occurs opposite Rule 42:
“Not requested by employees, but agreed upon in conference,”

Other points worthy of note brought out in the Carrier’s statement are:

1. There is neo provision in the agreement that clerical employees shall be
paid on a daily or hourly rate basis,

2. At the time the agreement was negotiated there were several monthly
rated positions, among them that of Erie Street Yard Clerk, rate $158.25, and
several such positions are still in effect,

3. In conferences leading up to special agreement on joint ageney there was
some disagreement as to rates of pay for certain positions but not for this one.

4. Inclusion of position now subject to dispute in the joint agency force was
not originally contemplated, but it was agreed to place it on Joint agency
bulletin to provide additional protection to senior men who were disturbed.

85, The last significant statement is an outline of the handling of Michael’s
claim for extra Sunday and holiday pay through the System Board where it
was deadlocked.

EXHIBITS.—Petitioners submit Exhibit “A”, time worked Sunday and Holi-
day by C. A. Michaecl, March 5 to June 18, 1933, and Exhibit “B”, Special
Agreement concerning Joint Agency, Carrier submits Exhibit “A”, letter of
September 4, 1931, E. J. Dollard, General Chairman, to F. J. DeGrief, General
Superintendent, requesting among other things conversion of monthly rated
employees to daily basis; Exhibit “B”, letter of September 10, 1931, Degrief to
Dollard declining to convert rates requested; IIxhibit “C", September 21, 1931,
Dollard to DeGrief in which the following appears:

“Regarding last paragraph of your letter, advising that you are not
agreeable at this time to making any conversion in the rates of pay of the
monthly rated positions, on Clover Leaf District, I am agreeable to letting
this matter rest for the time being, as I would like to make a further study
of these rates, ete, However, we must insist that the rules of our agree-
ment apply to the positions listed on statement furnished me by Supt. Vorhis,
unider date of Angust 28th. I note that the statement furnished by Supt.
Vorhis, under date of August 28th, is not complete and to be specifie would
call your attention to clerk fo trainmaster at Madison, IIl. Thig position
i# not an excepted one and comes under clerky’ agreement.”

ARGUMENT BEFORE THE REFEREE.—For Petitloners:

Rule 31 {(a) was quoted and the point was made that no exeception was
made therein to any employees except as provided in paragraph (b), which
neither party claims is governing.

The Bulletin of Michael’'s position reads:

‘“Trie Street Yard Clerk—815825-—8 A, M, to 5 P. M.”
with no reference to Sunday or holiday work. The argument then continues:

“Had the Carrier wanted to secure Sunday and holiday work without
overtime payments therefor, as it now says it can do, it would have been
necegsary to so state on the bulletin, and to have made such a condition
of aceeptance upon the part of Michael. We feel that, even had the bulle-
tin so stated, the incumbent thereof would have a claim under Rule 31.”

The fact that Carrier offered to pay Michael on the basis of alleged mis-
understanding provided it wasg understood that subsequent to the offer the
position would be compensated as it had been previous thereto, was cited as
an indication that the Carrier felt morally bound.

A new agreement of January 1, 1936, was cifed and the point was made that
this was in effect when the case was argued before this Board, and that under
the new agreement the Carrier would he obliged to pay Michael as claimed in
the instant case.

Petitioners’ contention in respect to what was claimed to be the arbitrary
establishment of monthly rafed positions was reiterated.

FOR CARRIER.--The argument was made that this Division is not author-
ized to change a rate of pay.

It was pointed out that:

“while petitioner in his original submission alleged that carrier had arhi-
trarily established some monthly rates, at oral hearing April 1st, General
Chairman Dollard stated that monthly rate in guestion was a negotinted
rate and emphasized this on two separate occasions.”
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The point was made that the position {n dispute was one of a namber of
monthly rated positions on the Clover Leaf District at the time the February
1st, 1931, agreement was negotiated. It was stated that it had beer on a
monthly basis since October 1st, 1923,

The point was urged that there is in the agreement of February 1, 1931, ne
provision for comversion of monthly rated positions to daily basis such ag is
contained in the Nickel Plate agreement, which did not apply on the Clover
Leaf District. Instead of this, it was pointed out the agreement contained
Rule 42, above quoted, and also Rule 43, to wit;

“RuLe 48. Duration.—This agreemcnt shall be in effect for one (1) year
frown effective date, and thereatter uatil thirty (30) days’ notice in writing
shall have been given by either party of a desire to change or terminate the
same or auy part thereof.”

Further point was made that the position in dispute had been paid a monthly
rate for eight years when the agreement of February 1, 1931, was negotiated
and under ihe terms of that agreement could not be changed except by negotia-
tions between the parties. The further point was made that paragraph 4 of
the special agreement (quoted above) again had given complete recognifion to
the monthly rate and wgain provided that it could only be changed by
negotiation.

The reference to Rule 3¢ in (¢) and {(d) of Rule 31 was cited, as was the
phrase, *“time worked by daily or hourly rated employves”, in Rule 30. The
import of these features was outlined as follows:

“The parties in negotiating the agreement of February 1, 1931, were fully
aware of the existence of this and other monthly rated positions, and it is
clear that with this knowledge in mind they specifically provided that Rules
30 and 31 of that agreement would only be applicable to daily or hourly
rated employees.

“If is shown by the carrier’s evidence, and undisputed hy the employees,
that occupants of this and other monthly rated positions have never been
paid additionally for services performed on Sundays and Holidays, and
matter of fact at this tline there are three monthly rated positions at this
same terminal which work regularly on Sunidays and Holidays without addi-
tional compensation, and in connection with which no dispute exists.”

The peint was stressed that no dispute arose until the position wag iaciuded
in the joint agency and a former . & O. employee who had been working under a
daily method of pay was placed in the position and tried to have the principles
governing his former position applied.

OPINION OF REFEREE.—For the most part the contentions of the parties
are well covered in the above outline,

In the last page of petitioner’s submission it is stated that the Carrier—

“has failed and refusged to agree to compensate this position on & meonthly
basis as monthly positions should be compensated, but insists deduetiong shall
be made from the incumbent of the position when he is off duty, regardless
of reasons.”

If this is a fact, its bearing on the case would depend somewhat upon the exact
cireumstances under which deductions had been made during the period to which
this dispute applies. The Referee is unable to find in the record any evidence
on this point, nor is there indication that it was dizseussed at the hearing. In
the ghgence of such information it is impossible to give great weight to the
statement.

Reference has been made by the carrier's represcntative to a discrepaney be-
tween the petifioners’ submission and the facts brought out at the hearing as to
whether the rate of this position {s an arbitrary rate imposed by the carrier or
a negotiated rate, It the record id not cover this peint, it would perhaps be
necessary to reconcile the question of fact here involved, The Refcree believes,
however, that the record as it stands, and the arguments thereon, furnish an
adequate basis for deciding the point at issue,

There is no reason to doubt that the existence of monthly rated positions,
including the one now in dispute, was known to the representatives of the
employees, both at the time the agreement of February 7, 1931, and at the time
the special agreement effective February 20, 1933, were negotiated. If this is
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true, and fhe Referee must conclude from the evidence that it is true, the
innguage of the agreement effectively excludes the position from the operation
of Rule 31 insofar as Rule 31 has to do with payment for Sundays and holidays.
This fact being accepted, the rate in question then becomes subject fo Rule 42,
which means that the rate must remrain in effect until changed by negotiation.
Reterences made in argwing the case indicate that a change in the status of
the positich has now been agreed to, hat it does not appear that these subse-
quent changes applied to the earlier period which this claim covers.

Reference has been made to the ciremnstances that when this position was
bulletined no mention was rade of the fact that overtime would not be com-
pensiated. The bulletin should vnguesticnably have indicated this fact. How-
ever, the fact that the status of the position a to overtime was well known to
old employtes of the Clover Leaf Distriet eonsiderably minimizes the importance
of the omission. The Referce believes that it wag further minimized by the
offer of the carrier to make good any loss the employvees whe had come over
from the C. & O. had suffered as a result of his possible misunderstanding of
the conditions. Subsequent to the time this offer was made and declined, Mr.
Michae]l was fully advised as to the earrier’s position, and to that extent any
lack of information berause of the incomplete statement in the bulletin was
corrected.

The question then arises as to whether or not Mr. Michael has any grievance
in eguity for which a remedy should be provided in deciding this claim, Fm-
ployees’ Exhibit “A” indicates that Michael worked a total of 62 hours overtime
during the period covered by this claim. Considering the monthly rafe at
which he was paid, the amount of overtime cannot be held to represent such an
arbitrary or burdensome application of the agreement as herein interpreted, as
to demand relief in equity. Also the Referee must conclude that if there had
been any significant deductions during the period covered by the claim om
accognt of the regular hours not worked, the record would have so shown., In
the absence of evidence of unfair or burdensome appiication of the agreement,
there is no ocecasion for redress on grounds of equity.

AWARD
Claint denied.
By Order of Third Division:
Nar10N AL RAILROAD ADJUSTMENT BoARD.
Attest:
H. A. JouNBON, Secreiary.

Dated at Chicago, Illinois, this 13th day of Augnst 1936,



