Award Number 292
Pocket Number CL-238

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
WiHard E. Hotchkiss, Referee

PARTIES TO DISPUTE:

BROTHERHO00D OF RAILWAY AND STEAMSHIP CLERXS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYEES

SOUTHERN PACIFIC LINES IN TEXAS & LOUISIANA

DISPUTE.—

“(a) Claim of Frank Oglesbee, Beaumont, for payment currently and
hereafter as Bill Clerk at $5.60 per day instead of as Utility Clerk @ §5.25
per day.

“{h) Claim of Frank Oglesbee for back pay adjustment of 35¢ per day,
representing the difference between $5.60 per day and $5.25 per day, for
sarvices rendered as Bill Clerk from January 31, 1933, to date.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whoele
‘record and all the evidence, finds that:

The ecatrier and the employee involved in this dispute are, respeectively,
carrier and employee within the meaning of the Rallway Labor Act, as upproved
June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute
involyed hereini.

The parties to said dispute were given due notice of hearing thereon.

Ag a result of a deadlock, Willard B. Hotchkiss was appointed as Referee
.and, at the request of the carrier, a second hearing was had on July 7, 1936,
in which repregentatives of the parties argued the case before the Division
with the Referee sitting as a member thereof,

There is in evidence an agreement between the parties bearing effective
date of July 1, 1922, and Rules 52, 64, and 64 have heen cited by the petitioners.
Respondent in opposing has cited rule 27. These several rules are as follows:

Rure B2, “Bmployees temporarily or permanently assigned to higher-
rated positions shall receive the higher rates while occupying such nosi-
tion; employees temporarily assigned to lower-rated positions shall not have
their rates reduced.

“A ‘temporary assignment’ contemplates the fulfillment of the duties
and responsibilities of the positio during the time occupied, whether the
regular occupant of the position is absent or whether the temporary as-
signee does the work irrespective of the presence of the regular employee,
Assisting a higher-rated employee due to & temporary increase in the
volume of work does not constitute a temporary assignment.”

Ruie 64, “The wages of new positions shail be in conformilty with the
wages for positions of similar kind or class in the seniority district where
created.”

Rure 64, “Established positions shall not be diseontinued and new ones
created under a different title covering relatively the same class of work
for the purpose of reducing the rate of pay or evading the application of
these rules.”

Rurm 27. “Sec. (a) An employee disciplined, or who considers himself
unjustly treated, shall have a fair and impartial hearing, provided written
request is presented to his immediate superior within five (5} days of the
date of the advice of discipline and the hearing shall be granted within ten
(10) days thereafter,
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“S8ec, (b) A deciston will be rendercd within seven (7) days after com-
pletion of hearing. If an appeal is taken, it must be filed with the next
higher official and a copy furnished the official whose deeision is appealed,
within fitteen (15) days after date of decision, The hearing and decision
on appeal shall be governed by the time limits of the preceding section,

“Ree, (¢) At the hearing, or on the appeal, the emmployee nay be assisted
by a comwmiftee of employees, or by one or more duly accredited yepre-
gentatives.

“Sec. (d) The right of appeal by employees or representatives in regu-
lar order of succession and in the manner preseribed, up to and inclusive
of the highest official designated by the Company to whom appeals mmay
be made, is hereby established.

“See. (e) An employee on request will be given a letter stating the
eause of diseipline. A transeript of the evidence taken at the investigation
or on the appeal will he furnished on request to the employee or repre-
sentative,

“Sec, (£} If the final decision decrees that charge against emplovee was
not sustained, the record sbhall be cleared of ihe charge; if sustained or
dismissed, employee will be returned to former position and compensated
for the wage loss, if any is suffered.

“Bee, (g) Committees of employees will be granted transportation over
the lines covered by these rules and necessary lenve of absence for investi-
gation, consideration, and adjustment of grievances.”

PETITIONERS POSITION.—Claimant, Frank Oglesbee, states that his
seniority date is November 3, 1825. In the early part of 1929 he was assigned
to service as Rill Clerk in the Beaumont freight and yard office at a rate of
$5.60 per day. Two years lafer, becanse of a reduction of force, he was re-
placed asg bill clerk by J. W. Andrews, who took the position in the cxercise
of his seniority rights. In July 1931, Oglesbee was assigned to service as
utility clerk at $5.25 per day.

The normal duties of bill clerk, which position was held in succession by
Oglesbee and Andrews, ave to rate and hill carload and L.CY freight, and to
maintain transit records om transit freight. The duties of a utility eclerk
are what the namne implies, to do such work in the clerical department as the
demands of the service require, It iz gssumed that a utility clerk may properly
be called upon for a variety of duties for which he is qualified, including,
presumably, some billing, but if his work becomes predominateiy that of a
niigher-rated position he shouid have the title and the pay of that position.

When Oglesbee was asgigned ag uatility clerk on July G, 1931, Avent Walker
issued the following instructions: “Mr. Oglesbee will report to warehouse each
inorning and when he is finished checking cars he will assist Mr. Andrews
in the pilling department.” ¥rom the time of his assignment as utility clerk
in 1981, to January 1, 1933, the date from which this claim beging to rum,
Oglesbee’s hours were from 8 a. m. o & p. m., six days per week. Beginning
January 1, 1933, the effective date of the discontinusnce of the position of
hilling clerk, Oglesbee’s hours were changed to run from @ a. m. to 6 p. m.
seven days per week, the same hours which had bheen assigned to Andrews
in the position of bill clerk up to January 1, 1833, when the position was dis-
continued.  When the position of bill clerk was digcontinued, some of the
duties of the position were combined with the duties of rate dlerk wherenpon
Andrews, again exerciging seniority rights, displaced the previous incumbent
as rate clerk.

Petitioners contend that the importanee of the statfion, Beaumont being a
thriving city of more than 50,000 population, and the amount of work to be
done would have made it physically impossible for Andrews to have combined
the duties of the rate clerk and bill clerk to an extent to permit of dispensing
with the services of a hill clerk. They contend further that Oglesbee not
only took over the hours of the bill elerk on January 1, 1938, but predominately
the duties as well, and that he continued to perform those duties from that
day on. They say it was common knowledge in the Beaumont station that
Ogleshee was performing the duties of bill clerk and thiat Agent Walker
regurded him as a bill clerk. In support of their statement they cite instrue-
tions which agent Walker issued to Clerks Andrews, Hankins, and Ogleshee
on March 29, 1935, in which he instructed these clerks to do certain checking
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©of bills and rates made necessary by a court decision to which reference was
made. At the end of these instructions the agent wused this language:

“Mr. Andrews and Mr. Oglesbee will please begin cheeking on this at
once, making the corrections as you can” (Exhibit No. 2 original sub-
mission.)

Petitioners submit that these instructions were of a kind to be issued to a
‘hill clerk and that the throwing of responsibility jointly on Andrews and
Oglesbee at the end shows that the agent held Oglesbee responsible for the
kind of work a bill clerk does. Pefitioners also cite and particularly em-
phasize a letter which ageant Walker wrote to a customer on March 20, 1935,
in which he refers specifically to “Frank Oglesbee, my Bill Clerk.” (Exhibit H,
second brief.) A number of other exhibiis including lengthy affidavits from
various persons are submitted in support of petitioners’ position,

CALRRIER'S POSITION.~

{(A) OX JURISDICTION

Carrier challenges the jurisdiction of the Board on the following grounds:

1. Petitioners have failed to comply with provisions of the Amended Railway
Labor Act in not holding or requesting conferences with management 25 YTe-
scribed in the Act prior to bringing a case before the Board.

2. Petitioners failed to comply with rules of this Bourd by not advising carrier
of data to be used in connection with their snbmission.

3. The case hasg not been handled in aceordaiice with Rule 27, which carrier
agsertg ig applicable

4. Case does not Involve “an interpretation or application of agreejments con-
cerning rates of pay, rules, or working conditions”, but an effort to obtain a
change in the rate of pay applicable to position of Utility Clerk held by claimant,

3. There iz nothing in the current agreement which prohibits earrier from
abolishing unnecessary positions, and the Board iz without any right or author-
ity to review an exereise of carrier’s managerial diseretion provided Rule 64 is
not viclated.

(B} ON MERITS OF CABE

Without waiving its pesition in respect to jurisdiction, carrier denies the
merity of the claim on the following grounds:

1. Inroads of trucks and the depression mide it necessary to reduce force
and made it possible to do so without overburdening employees retained or im-
pairing efficiency of the service.

2, The adjustment by which the bill clerk position was abolished and the
‘incumbent Andrews exercising seniority rights became rate clerk, a position pay-
ing $6.20 per day, while the former rate clerk became night ticket clerk and
Oglesbee remained as utllity clerk, wag a proper procedure for achieving the
legitimate ends above set farth.

3. The duties of bill clerk were taken over by six other employees, the most
important one that of rating freight shipments by the rate clerk. Andrews
as rate clerk alse took over the duty of billing as many shipments a8 he cowd,
Ogleshee assisting especially with late outbound billings offered between 5 p. m.
and 6 p. m. Such duties had ulways been performed by Oglesbee ag utility
«lerk. The duty of rating all shipments except those comring in between five and
six o'clock has been assigned to and pexi’mmpd by the rate elerk since position
of hill plerl wag aholished Both nrinr andd thcnnnunf to the digeontinunance

of position of bill clerk, Oglesbee as utility clerk has spent a substantial part
-of his time with outside duties in the warelouse and the yard.

4. The passing of waybills and ordering out of carg were never regular duties
of the bill clerk, but at all times have been properly programmed; that is, dis-
tributed from time to time or from day to day to some employee. Most fre-
quently they have bpeen to utihty clerks including Oglecbee

5. Utility clerks perform various and SUndry duties as the nam
Aare properly assigned to many different duties.

6. Oglesbee has not performed all or a substantial portion of the duties
formerly performed by the bill clerk, but has performed duties of the same char-
geter since discontinuance of the bill clerk’s poszition as he did prior thereto.
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7. For more than two years Oglesbee recognized that he was properly rated
as utility .dlerk after his change of hours on January 1, 1933, as he was prior te
that change, as shown by the faet that he aceepted the situation without pro-
test or objection.

8, The reason for the change of hours was stated by the assistant agent,
E. B. Wilson, to-wit, because someone was needed around the office on Sundays
gnd because Someone was needed after 5 p. m. to take care of the late outbound
billing offered after that time.

HISTORY OF THE CLAIM.—In order properly to dispose of certain phases
of the jurisdictional issue raised by the carrier, it is necessary to scrutinize the
succession of events by which the claim found its way to this Board. Sketched
as briefly &3 the circumstances permit, these events are about as follows:

I. The first documentary item of note is Mr. Ogleshee's letter to Chairman
Harper dated March 10, 1835, in which he calls attention to the work he is
doing and asks advice about filing a claim (Exhibit “A” Petitioners’ Sup-
plementary Statement).

11, Mareh 11, 1935, Oglesbee sent Following letter and claim to Agent:

“BeEavMonT, TExas, March 11, 1935,

“(laim of Frank Qglesbee—Beaumont. For Payment as Bill Clerk @
$5.60 per Day Instead as Utllity Clerk at $5.25 per day

“MEr. M. D. WALKER,
“Agent, Beaumont, Beaumont, Texas.

“Drap Sir: Effective January 1st, 1933, the Bill Clerk job at Deaumont,
paying $5.60 per day, was abolished. The assigned hours on the Bill Clerk
job were from 9 a. m. to 6 p. m. I was employed at that time as utility
clerk at $5.256 per day, and my assigned hours were from 8 a, m. to §
p. m,, six days per week,

“When the Bill Clerk job was abolished, my assigned hours on the
Utility Clerk job were chahged from 8 a. m. to § p. m., six days per
week, to 9 a. m. to 6 p. m., seven days per week, to conform to hours
therctofore assigned to the Bill Clerk job. As is known to you, it is
regularly my duty to pass waybills, order out cars, and bill and rate
1.CI: and L waybills, all of which are duties regularly performed on
the Bill Clerk job. Both my hours and iy duties are those of the former
Bill Clerk job.

“Rule 64 provides that established positions shall not be discontinued
and new ones created with relatively the same duties for the purpose of
reducing rates of pay as I believe you will agree hns heen done in this
care. Accordingly, under the rule, I am making claim for payment at the
rate of $5.60 per day and for an Adjustment of 35 cents per day for the
period from January ist, 1933, to date to cover underpayment during that
period. Will you please advise if the claims will be aliowed.

“Yours truly,
(8.) Feraxx OGLESBEE.”
III, March 20, 1935, Agent replied as follows:

“File D-1600
“BeAuMonT, TExas, March 20th, 1935

“Clain of Frank Ogleshee—Reaumont for payment ag Biil Clerk at $5.60
per day instead as Utility Clerk at $5.25 per day
“Mr., Frank OGLESBEE, Building.
“Dear Bmm: I have your letter of March 11th captioned as follows:
‘Claim of Frank Oglesbee—DBeaumont for payment as Bill Clerk at $5.60
per day instead as Utility Clerk at $5.25 per day.
“Thig claim is without basis and is respectfully declined.

“Very truly,
“(8.} M. D. WALKER, Agent.”

IV. March 21, 1935, clalm was carried to superintendent by division chairman
L. I. 8mith, in a letter in which the claim is outlined in some detail and Rule
64 cited (copy to agent). (This letter is a part of Exhibit 1, petitioners’
original submission, Board's record page 13.)
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Y. Murch 27, 1935, superintendent replied as follows:
“HoustoN, TExas, March 27, 1933,

220-123
“Mr. L, I. SurTH,
¢/0 Southern Pacific Lines, Beaumont, Texas.

“Dear Sir: Your letter of March 21st, eaptioned ‘claim of Frank Ogles-
hee—Beaumont for payment as Bill Clerk ¢ $5.60 per duy instead as Utility
Clerk at $5.25 per day.'

“This ¢laim is without basis and is respectfully declined.

“Yours truly,
“K. C. MarsHArL.”

VI. April 4, 1935, General Chairman Harper carried claim to Assistaut Gen-
eral Manager in a letter apparently identical with the one sent by division
chairmall to superintendent on Marvch 21, 1935, {(This letter is also a part of
Exhibit 1, Board's record page 11.)

VII April 9, 1935, Assistant General Manager replied asking for further
specilications.  (Also part of Hxhibit 1, Board’s record, page 1)

VIIL July 10, 1985, Geheral Chairman wrote Assistant General Manager:
and referred to a conference on July 9, 1983, in which Asst. General Mabhuger
had requested additional informaticn. General Chairman also reverted to his-
letter of April 4, 1935. In essenve, General Chairman reiterated the position
there taken and suggested a joint investigation in the event of disugreelnent
as to just what duties Oglesbee performed during the pericd under consideration..

IX, August 12, 1935, Asst. General Manager replied as follows;

“Houaroxn, TExas, Aug. 12, 1835,

“Cluim of Ttility (lerk Frank Oglesbee, Beaumont, for payment at the-
rate of $56.60 per day instead of $3.25 per day

“Mr, I1. W. HARPER,
“General Chairman, B. of RO., T11-A, M&M Bidg.,
“Houston, Texas.
“DEAR SIR: Your letter July 10th.

“As stated in my letter of April 9th, it is our position that the clainr
for any service performed by Oglesbee pricr to March 11, 1935, is not
properly before us, as the provisions of rule 27 were not properly complied
with.

“With respect to any claim subsequent to March 11, 1985, wish to advige
that it is wholly without basis and is respectfully declined.
“Yours truly,
“(Signed)  J. G, Tomriaw.”

X. September 14, 1835, Grand President served written notice bringing the
case to National Railroad Adjustment Board., Statement amended Qctober 28,
1935, and correspondence referred to above attached, as Xxhibit 1, and letter
of instructions March 29, 1935, from agent Walker to Clerks Andrews, Hanlkins,
and Oglesbee, as Exhibit 2.

X1, October 19, 193D, earrier responded and submitted brief with following
exhibits ;

1. Correspondence suhstantially as above outlined.

2. Letter from R. B. Parkhuarst, Sec’y, Fourth Divigion, National Railroad
Adjustment Board, to J. G. Torian, declining to hear a case because subject
mitter had not been handled as required by amended Railway Labor -Act,

3. Deciston 4173 U. 8. Railroad Labor Board of similar import to Exhibit 2.

4. Decision 3185 by same Board, also of similar import.

XII. January 3, 1936, carrier's first supplemental brief, with Exhibits, to-wit:

1 to 5, inclusive, pay roll data,

6. Affidavit by rate clerk Andrvews dated January 2, 1936, to the effect that
he, not Oglesbee, has becen responsible for billing and has done most of it except
irom b to 6 p, m., since Jannary 1, 19383,

7. Affidavit by Agent Walker, January 4, 1936, opposing petitioners’ conten-
tions in re Oglesbee’s worlk.

Exhibit A, copy of statement alleged to have been written in seript by Oglesbee
to Agst. Supt. Spence as to his duties about April 24, 1935, bearing legend
“Frank Oglesbee 4-15-35.”
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8. Affidavit by E. B, Wilson, Asst, Agent, Jauunary 4, 1936, opposing contention
-of petitioners in re Oglesbee’s work and containing this statement;

“I pergonally supervigsed the carrying out of the ingtructions contained
in that letter and I know they were carried out.”

This in reference to Agent Walker's letter of December 29, 1832, redistribut-
ing duties in contemplation of discontinuing bill clerk position January 1, 1933,

9. Affidavit by Cuashier W, E. Adamg, January 2, 1935, to the effect that in-
structions just referred to were earried out.

10. Aflidavit L. M. Mothner, Asst. Ciaim Clerk, January 2, 1986, somewhat
«corroborative of above statements,

11. Letter Asst. General Manager to General Chairman January 30, 1935, in
regird request concerning seniority rights when position is changed from six
te seven day assignment or vice-versa.

12, Award No. 101, Docket CL-122, of this Board.

13. Award No. 125, Docket CL-168, of this Board.

XN1II. February 13, 1636, ITearing before National Railroad Adjustment Board,
Third Division,

XIV. March 30, 1936, Petitioners submitted general chairman’s Rebuttal Brief
with Exhibits to-wit:

A, Affidavit of Frank Oglesbee dated March 21, 1936, setting forth in detail
his version in which he tukes issue with statements contained in affidavits of
Walker, Wilson, Andrews et al. attached to carrier's brief,

A-1, 2, and 3: Letterg of ingtruction from Agent Walker to various clerkg
respectively July 6, 1932, December 29, 1932, and April 13, 1935,

A~4. Copy of statement by Oglesbee outilining his daily duties.

A-b. Letter Agent Wualker to Ogleshee, December 23, 1935, abolishing Utility
(Clerk position and reminding Ogleshee of seniority rights.

A-G. Copy of letter Agent Walker to certain clerks, December 24, 1935, in
¥e new duties on account of reduction of force, Dupuy to handle waybills
previously handled by Ogleshee.

B. Affidavit by Clerk Hankins, March 21, 1936.

(. Affidavit by Clerk Lisotta, March 21, 1936,

). Affidavit by Clerk Pressley March 21, 1936.

. Affidavit by Clterk Dupuy, March 21, 1936,

. Affidavit by Clerk L. 1. Smith, Marvch 21, 1936.

. Affidavit by Rate Clerk Andrews, March 21, 1936,

H. Copy letter Agent Walker to M. B, Middleton, March 20, 1935, in which
he uses the expression “Frank Ogleshee, my Bill Clerk”, above referred to,

Exhibits B to E, inclusive, contaiuning chiefly statements corroborative of
Oglesbee’s statements and in opposition to contention and athidavits submitted
by carrier,

Exhibit G ig significant as coming from the same Rate Clerk, Andrews, who
on January 2, 1986, made affidavit in Dehalf of earrier. Comparison of the
two affidavits and of subsequent atfidavit of April 18, 1936, Ixhibit No. 4, of
carrier’s Second Syppplemental Submission, will be made later,

XV, April 25, 1935, carrier’s Second Supplemental subinission with Exhibits,
to-wit ;

No. 1. Affidavit by Agent Walker April 18, 1936, in re following subjects.

(a) Consolidations at Beamuont station effective Mareh 8 and July 15,
1932, due to decline in total freight and ticket revenue from $155425 in De-
cember 1930 to $96,528 in Decenaber 1931, to $70,256 in December, 1932,

(h) Varicus siatements by Oglesbee and others concerning Oglesbee’s
dutics.

(¢} Relterations that instructions concerning distribution of Oglesbee'’s
duties were carried out,

(d} Noting ubolition of position of utility clerk on December 24, 1835, and
distributing work exaecily as had been done in eurlier reduction in force.
Noting alse “that a volume of buginess, %o small, in December 1935, as to re-
guire turther reduction in force shows there was not enough work for a bill
clerk.”

(e) Minimizing importance of reference to “Frank Oglesbee, my Bill Clerk”,
as & looge statement.

There are eight papers attached to this Exhibit, the first four being different
statements of Oglesbee’s work at different titnes of the day, the fiflh and sixth
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showing the same for Rate Clerk Andrews, the seventh and eighth the- same
for Clerk Hanking,

No. 2, Affidavit by Assistant Agent Wilson, April 18, 1836, corroborating Agent
‘Walker's affidavits of January 4 and April 18, 1936, and containing the state-
iment abouf discussion with Local Chairman L. I, Smith referred to later.

No. 3. Affidavit by Asst. Superintendent Meeks, April 20, 1936, containing
statement about visite to Beaumont Station August 20 and December 23, 1935,
and noting inaccuracies in Oglesbee's statement of his duties; also citing rate
clerk Andrews’ statement that Oglesbee had grossly overstated amount of time
devoted to different duties. Says he considered there was not enough business to
justify payroll expense and instructed Agent Walker to discontinne posifion of
utility clerk effective following day. Attached are copies of statements of work
distributed over day as of August 20 and December 23, 1935, respectively, by
Andrews, Oglesbee, and Hankins.

No. 4. Affidavit by Rate Clerk Andrews, April 18, 1936, to the effect that
Oglesbee’s geveral statements do not show him to be performing all the duties
that Andrews performed when he was bill clerk.

XVI Muy 11, 1986, Request of Carrier to be represented when case is heard
with Referce sitting with the Board.

XVIL July 7, 1936, Hearing before Third Divigion with Referce sitting with
the Board,

CPINION OF REFEREE

QUESTION OF JURISDICTION.—I. Oonferences—It iz true that any con-
ferences between the parties before this case was imought to the Board appear
from the record to have been rather sketchy. It is also true that petitioners
may be assumed to have known the provision of the law and that they should
technically have made such definite requests for conference as would have
removed all doubt concerning the correctness of their procedure. Petitioners.
gay that the attitude of the carrier made conference difficult, if not impossible,
and they advance the curtness of carrier’'s replies to letters in support of this
statement. The legalistic framework in which the carrier's case is built up
suggests that carrier may have been acting on advice of counsel. Be that as it
may, the record indicutes that the parties were in contact with each other for
some timme before the case was brought and that at least one conference was
beld. 'This, together with the exchange of correspondence, goes so far toward
complying with the basie inteut of the law as o make it utnecessary and
unwise fo throw the case out of court on this ground.

2, Advice to Carrier concerning date submitted—This omission has becn
corrected,

3. Rule 27~—Logically, a failure to comply with the agreement in rating or
paying an employee might be regarded as unjust treatment or & grievance. How-
ever, the heading and the text of Rule 27 lirk it up closely with discipline.
Moreover, the sirict application of its provisions to violations of the agreement
would in many cases make the rule unworkable and improperly defeat redress
for violations.

Aside from Rule 27, ordinary rules of procedure would properly bar claimants
who had slept on their rights or been dilatory in advancing their elaims, How-
ever, the purpose of such a pubiic agency as this board is to remove causes of
gtress, and in cases of doubt, it is safe to take a middie ground between throwing
down the bars to indiscriminate charges arising from ecircumstances long past
and undue nicety in drawing a line between cases which are dead and not dead.
The Board and respondents to charges have reasonable protection against im-
position in insistence on substantial prima facie evidence to support charges,
and in the fact that undue delay tends to prejudice a case on its merits. As the
Referee interprets Rule 27, and the rules of this Board, and the past precedents
in respect to those rules, they do not estop the Board from hearing this case on
its merits.

4. Case doeg not invelve interpretation, elc., dut an effort to change a rate of
pey.—This contention cannot be taken seriously since practically no case involv-
ing the proper rating and pay of a position eould be heard on its merits if the
contention were upheld.

b. Nothing in agreement fo prohibil carrier from abolishing positions in exer-
cise of managerial discretion provided Rule 64 is not violated.—Likewise not a
serious contention for reasons cited in respect to contention No. 4.
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The Referee holds that this Board has the right and the duty to take juris-
diction.

MERITS OF THE CASH.—The record of this case does not lend itself easily
to judicial analysis. Arguments are unnecessarily long, labored, and legalistic.
On both sides, numerous affidavits which respectively have the earmarks of
common autiiorship consume needless pages in covering points, many of which
do not appear highly rclevant and which if relevant are stated in a way to con-
fuse rather than to clarify the main issue. Paraphrasing langnage used by
one member of the Board, the case Is replete with charges and counter charges.
of misstatement and misapplication by one party of statements made by the
other, and vice versa. The fact that this Board is not a court of law but an
agency of adjustment seems to have been overlooked.

Digcussion within the Board brought out the suggestion that among the
witnesses who have testified, Rate Clerk Andrews is perhaps in as good a posi-
tion as anyone to know the facts accurately and at the same time he pre-
sumably bhas as little personal interest as anyone In the outeome of the case.
Since both the faects amd the credibility of witnesses are in sharp dispute, it
becomes especially important to consider the testimony of an informed person
whose testimony has not been seriomsly assailed. The asswmption that An-
drews was in a pogition to give important testimony is horne out by the fact
that both parties draficd him as a witness.

It is clear that Andrews was in a difficult position. His testimony would
probably have been more valuable if it had heen given in an informal atmos-
phere of a joint investigation of pertinent facts, without the implieation in-
volved In a sworn statement made in a tense situation, The fact that he was
called upon to make affidavit for first one side and then the other suggests that
he was probably under confliicting pressures which wonld tend to make him
cautious, if not constrained. However, his three statements do not appear to
contain any material inconsistencies. For what they are worth, they may be
summarized as follows:

AFFIDAVITE BY RATE CLERK J, W. ANDREWS

For Carrier, January 2, 1036.—Primary duty of bill clerk consuming on ar
average of five or more hours per day is to rate C. L. and L. C. L. shipments.

Rating shipments only doty of bill clerk reguiring special training and
experience.

Billing subsequent to rating merely requires general clerieal ability plus
typing.

Effective Yanuary 1, 1933, rate clerk took over all rating of freight previously
done by bill clerk, also as much of billing as possible.

Oglesbee rafes and bills shipments after 5 p. m., but prior te 5 p. m., does
s0 only on his own responsibility.

I personally know Qglesbee has performed a substantial amount of outside
clerical duiy each day in the wavebouse and/or yards since January 1, 1933

While I was bill clerk I never did perform such dutles,

I personally know that only duty formerly performed by bill clerk and per-
formed by Oglesbee since January 1, 1933, for a substantial portion of hig time
(2% hours per day) is typing waybills from bills of lading.

For Petitioner, March 21, 1836 —O0gleshee’s duty a8 utility clerk is to check
freight in warehouse, usually from 8 2. m. {o 2 p. m.

Ogleshee assisted me in billing department until 5 p. m. This was from July
6, 1931, to January 1, 1933.

Ogleshee’s duties th warehouse were assigned to Dupuy January 1, 1983, and
Ogleshee was assigned to serve in hilling department.

Besgides duties in billing department Oglesbee was assigned to protect yards
from 11 a. m. to 1 po m.  Qglesbee was not assigned to any service in the
warehouse.

Ahove assignments in effect from January 1, 1933, to December 23, 1935,
. excent for ten days after April 15, 1935, while job was temporarily abolished,

Oglesbee’s hours were changed on January 1, 1933, to correspond with thoge
of the former bill ¢lerk froin 9 a. m. to 6 p. m., seven days per week.

Oglesbee™s statement attached to Walker’s sworn statement of January 1,
1936, lists duties during ten days after April 14, 1935, and i3 not representative
og his %vm-k during the rest of the peried from January 1, 1933, to December
23, 1835.
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For the Carrier April 18, 1936.-—Have reviewed Oglesbee’s statement of
March 21, 1986, e was not assigned to perform all the work in rating and
billing assigned to me prior to January 1, 1933, when I was bill clerk.

While Oglesbee was relieved of regular warehouse duties January 1, 1933,
he has never since then been reguired to spend as much time billing as I spent
before checking freight in warehouse, since there was not enough business to
consume s0 much time.

Since January 1, 1933, Ogleshee has been required to perform various and
sundry duties which had no direct relation to rating or billing.

I have reviewed Oglesbee's statement of April 15, and Auvgusi 20, 1935
Assuming them to be correet as of the times they were made, none of them
shows that he was performing all or the more important dutics of the position
of bill clerk which I performed when I held that position.

Taken as a whole, the three affidavits of rate clerk Andrews are to the effect
that Ogileshee did not perform all or a substantial portion of the work which
Andrews had previously performed as bill clerk, and that Oglesbee’s statements
were inaccuraie insofar as they made it appear that he did perform substan-
tially those duties. It may also fairly be concluded from Andrews’ statements
that several statements made by earrier’s witnesses were likewise inaccurate
and more or less misleading. These inaccuracies are sufficient, in the judgment
of the Referee, to throw considerable doubt around aill alleged facts which are
seriously in dispute.

Disputed statements on either side are accepted with judicious reservations.
Assistant Superintendent Meeks, in hiy affidavit, dated April 20, 1936, makes
this statement:

“After discenssing Oglesbee’s duties with him (referring to Agent Walker)
as reflected in his statement of December 23, I discussed these duties with
rate clerk Andrews and showed him Mr. Oglesbee's statement, and Mr.
Andrews informed me that Mr. Ogleshee had grossly overstated the amount
of time devoted to the various duties as enumerated in his statement, and
did have a considerable amount of idle time as I have personally chserved.”

This obviously is a considerally stronger statement thun the statement which
Mr. Andrews included in his atfidavit, although in some measure corrohorative
of the affidavit,

Facts submitted by the carrier, in reference to the business of the Beaumont
gtation, as reflected in freight and passenger revenue, are capable of verifica-
tion and since they are not contested mway he accepled. They show a serious
decline of business over the periods covered by themr (December 1930, about
$155,000; December 1931, about $97,000; and December 1932, ahout $70,000).
If these figures are typical of other periods during the years in question, this
fact would go far toward justifying substantial reduction of forces and reas-
signment of work among employees as of January 1, 1933. We know, however,
that the trough of the general depression was reached early in 1933, and it
would therefore be particularly helpful to have had in the record a statement
concerning the business done at the Beaumont station at typical periods subse-
auent to January 1, 1933.

The carrier has naturally placed emphasis on the delay of more than two
years between the time the position of Bill Clerk was discontinned on Junu-
ary 1, 1933, and Oglesbee was assigned as Utility Clerk and the time of bring-
ing this case. Insofar as this contention refers to the jurisdictional jssue, the
Referee, in ruling on that issue, has set it aside. The fact may, however, have
some presimptive bearing on the merits of the case during at least part of
the period bhetween January 1, 1933, and March 11, 1835, when Ogleshee pre-
sented his claim to Agent Walker. TIn his sworn stutement of April 18, 1936,
Assistant Agent B, B. Wilson uses this language:

“At the time the bill ¢lerk’s position was abolished effective January 1,
1933, I discussed with Local Chairman 1. I. Smith of the Clerk’s Orzaniza-
tion, the matter of abolighing this pesition and distributing the work
around among the other employvees of the office, and Mr. Smith stated 1that
he did neot consider thig action on the part ef the company as heing in
violation of any of the provisions of the Clerk’s agreement. Mr. Smith
wag at the time, and iz still, a regular employee in the freight station
at Beaumont, gnd continted to represent the clerieal employvees as joeal
chairman after January 1, 1933, until the latter parr of 1933, and was
aware of the changes made in the forces from time to time and the faet
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that no complaint or protest was made against this change unill ssmethne
in Mareh 1935, is, I think, conciusive evideuce that {he Orguinization vens
curred in the arrangement.”

The fact that petitioners sharply attock the aocuraey of dr. Wi
ments in other pariieniars woeutd perbaps ~ul}; cl this oue to the
in wvespect to disputed facts above suogestod—asswning the state
seriously eontested,

The aceepted facts applicable o the earlier portion of the time duaring which
this claim runs are that Ogleshee’'s hones were ch offective duouney 1,
1083, and that orders were given then as {o the disteibudon of the fovnier Bill
cleric work nmoug the Temainitg employees. What else happeved, and
wiether the orders were cavkled out, remuaing o matter of sharp coniroversy,

In viving to resclve 1hig conbtroversy, absence of prowest for moere lhan twy
yenrs cannot be ignored, Petifioners have aitribuied ihis silence o condi-
tions o the property, ani belict that prolest wocid hLwve beep M prior
to the passage of (he Awmended Railway Labor Act in Jﬁue ]‘) This, of
course, Joss not explain the leng deiay alter that daze. ing, howaor
that theve was ample seagon for the delay Loth before and cfier June 1934, b
case  illastrates 11}9 difficulty of we: uriu;: 1*1:,1 Lory Uifl £F concerning
events tony sines past. It is astovious in u.., T proceeding ol i
and unbiasen! ubstuei& can geldom give accurate and depetud: lh](_,
about paest events,  TPestimony in thiy case was gathered o 1985 and carl
1036, and cexeept as it relates to specitle facis sueceptibie of detinite coriebe
tion the Referee is compelled io give it mwore weight as appiying te the genernl
period during which it was githered than it ean possibly hive in respect toa
more distant period,

Tie Referee is unable to find in the record suflieient evidpnoe to warrant &
conclosion that Oglesbee performed a substantial poction of the dubies formerly
pertaining to the position of bill clerk for a considerable tlllIL sithgequent to
Jmqu 1, 1933. On the contrary, the Referee is of the opinion that the
record, wn ..fmh'(tm ;ous it 1s, inddicates {hat he did not perform relatively the
saIne (Iu(les during that period as those pertuining to the former lwogilion of
Bill Cierk.

As regards the latter part of the peried for which Ogleshee’s claim runs,
statements concerning the work he did, in view of the f,ur Ihat they reiated to
relatively present facts as distinguislied from memory, suggests that Ogleshee
may have dropped into enough of the bill clerk’s (iui,ms to justify further
consideration of his claim-—this in spite of the fact that most of the statements
eoncerning his work are highly contested. The Referee s not inclined entirely
to ignore the fact that the Agent during this period seemed to regald Oglesbee
as his Bill Cierk. If it were shown that the business of the cavvier had
revived to the extent that many other lines of business revived in 1035, the force
of such a supposition as the one just made would be cnhanced. Becau-e of the
cenfusion resulting from the record as it stands, and hecause the general chair-
man suggested the correct procedure of making a joint check, which procedure
the carricr rejected, the Referee in disallowing the whole claim for the preseut
is doing so without prejudice to reopening the cage as it pertains to a period
not to cxceed six months prior to the date of filing the original claju

If the ease should be reopened, it would be helpful for the record to reveal,
among other things, anthentic data as to the comparative condition of the

arricr’s business in 1934 and 1935 in relation to the earlier dates for which
faety were given, It would also be desirable to replace the conflicting srguments
of ihe present record by brief, clear, authenticated statements of pertinent and
agreod facts.

50 srnro-
servations
moend to be

AWARD

Claim dizsmissed without prejudice to reopening that part of it which pertains
to a period running from not to exceed six months prior to the filing of the
original claim.

By Order of Third Division :

NAITONAL RAILRCAD ADJUSTMENT TOARD,

Attest:

H. A. JoIINBON, Necrctary.

Dated at Chicago, Illinois, this 17th day of September 1936
O7T248—86 a1




