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NATIONAL BAILROAD ADJUSTMENT BOARD
Third Division
Wiltard E. Hotchkiss, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RATLWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYEES

SOUTHERN FPACIFIC LINES IK TEXAS AND LOUVISIAKA

DISPUNTLE-—

“Claim (a) for payment of position estublished as stenographer to Term-
inal Trainaster, Yard Office, Bl Pase, Texag, at vate of $5.25 per day.
“Claiin (D) for baek pay adjustuient Tor Mea. Lillian Salemn to make whole
payment at ilie rate of $5.25 per day Juring her ovcupancy of the job.”
FINDINGH.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:
The currier aiud the enployee involved in this dispute ave rvespectively carrier
and cwpioyee within the meaning of Uie Ttailway Tabor Act, us spproved

on of the Adjustmoent Boar! bas Jurisiiction over the dispute
involved herein,

The partics to said dispule were given due noddce of hearing thereon,

As u resitit of a deadlock, Willard E. Hotclikiss was appointed as Referce,
and on reguest of the earrier # second hearing was had on July 8, 1936, in
which representalives of the parties argued the case befere the Doard with
the Referce sitting as 2 member thereof.

There is in evidemee an agreement between the parties bearing effective date
of July 1, 1022, and Addendum No. 1 thereto effective May 16, 1025

Rule 54 of the agreement reads as follows:

“Phe wages of new positions shall be in confermity with the wuages
for positions of similar kind or eclass in the seniority district where
erented.”

Petitioners contend that Tnle 31 was vivlated in that the stenographer to the

terminal trainmmuster, Yoard Office, Bl Paso, Texis, was mproperly rated wien
the carrier went outside the sendority district for a rate instemd of giving
the position the rate of @ position of similur Jkind or class in toe seniovity
Qistrict in which (e pesition was createl.  Petitloners contend further that
the frnproper rating has continmed from that day to this, bul they are neking
a monetary award only as applied to {he time the mcumbent at the time the
claim was filed, Mre, Lillian Salem, Las held (he pozition.
The position in question wis ercated on January 16, 1925 Featly two
later the organisation protested the rate, and correspondence and dis-
magioh continued until April 1027, when the generat ehairiian asiedl the
vice-president and general manager Lor o vonlerence on this acd oihier cases.
The vice-president and geneial munager roferred the matter to Mr. Torian, his
{hen assistant. Caveier's record shows that General Chairman Harper visited
Mre. Torain on April 20, 127, and that they talked of arranging a conference
at a mutnually convenient time, but thot ne conference wos then held.

Between April 1927 and September 1934 when the case was revived, several
signifieant things happened in respect to the relaticns between the parties,
and these events are interwoven with the later history of this case.

The Huilway Labor Act of 1928 provided that Boards of Adjustment be
created by agreement bebween any carrier or group of carriers or the carriers
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a8 a whole and their employees. The partieg to this digpute were negotiating
obont ilie formation of such u Board irom June 8§, 14926, io sometime in Angust
1926, the issue between them belng whether to form a System Bourd which the
carrier proposed or a Regional Board wiiich the employees’ organizations were
urging. Nol until two and one half yeurs later, in February 1929, were the
cmployees advised of the failure of the natioual conferences in regard to the
formation of regional bourds. Meanwhile, the carrier’s preposal to form a
gystemi board bhad not been withdrawn and the martter of a board, and presum-
ubly alse of pending cases on the propewty, had remained in stata quo.

Meceanwhile dispuie had arvisen concerting the right of fhe Brotherhood of
Ruilway and Stempsiip Clerks, the petitioners in the iustant case, to represent
the clerical employees of this curricr, and bargaining relations between the

votherbood and the earrier were broken off in July 1927, Litigation on the
guestion of representation conlinued until May 1930.

On February 11, 1828, the Wederal Distriet Court ordered reinstatement of the
Brotherhicod, but the carrvier carried the case up to the Supreme Court of
the Uniied States where a decision was handed down on May 26, 1930, uphold-
ing the decision of lower Courts and finally establishing the Brotherhood as the
legal representative of the clerical employces of this carrier,

In Heptember 1920 while {he guestion of clerks’ representation was still
pending on appenl in the Federal Courts, cinployees vepresentatives advised
the carrier that they weve ready to proveed to form a system board, but no
cenforence was held until September 10, 1830; that is to say, abouf three and
on¢ half months after the decision of the T, 8. Supreme Court finally setiled
the ropresentative status of the Brotherhood of Railway Clerks.

In conferences concerning a bouard, digpute eentered on rthe question whether
digputes arising subsequent to May 20, 1926, the effective date of the Railway
Labor Act (employees' contention) or only thiose subsequent to September 1,
3930, (carrier’s contention) sheuld be handled by the Board when created.
No agrecment was rcached in conference held on Septemnber 10, 1980, January
18, 1031, anud Msarch 9, 1937,

On Mareh 17, 1931, the U, 8. Board of Mediation came inte the picture with
former Governor Colguitt as mediator, but on July 24, 1931, mediation in
regpect to a Clerks’ System Adjustiment Board failed and carrier by letter of
August 29, 1931, declined to arbitrate. Thereafter, Grand President Harrison
of the Brotherhood comferred with officers of the carrier in an etfort to reach
a compromise and the employees’ committee thought one had been reached, but
it did not culminate, and no system board was ever formed.

After discontinuanrce of bargahing relations with the Brotherhood, it appears
{hat {here was an Associalion of Clerical Employees on the property and on
August 20, 1927, the management granted the Association a wage increase of
100,000 per year, and in the procesy of distributing that sum revated the various
clerical positions.

The rafe of stenographer to the terminal trainmaster at El Pasgo, the position
now in dizpute, was raised from $4.79 to $5.00 per day, and the rate of
stenographer to the agent, which rate the petitioners claim to be the rightful
one for the position in dispute, was raised irom $5.19 to $5.25 per day.

On January 1, 1928, the position of terminnl trainmaster was superseded by
the position of general yardmasier, and on June 18, 1828, Mrz. Lillian Salem,
the claimant in this ecase, was emploved as stenographer to the general yard-
master at the $5.00 rvate which petitioners want advanced to $5.25 as of June
18, 1928,

The ease was submitted to the Board on Scotember 24, 19735, and n statement
with exhihits wns presenied Octoher 23, 1830,

Carrier's brief with exhihits was presented Getober 18, 1985, and oral hear-
ing was hmd on February 13 and 14, 1986, after which supplementary briefs
and exhibits were submitted. When it became nceessary to oill in a referec,
earrier requested a further heaving of the parfies with the referee sitting with
the Division, which hearving was held on Jaly 8, 193G,

Certain of the exhibity, which are extensively duplicated in the petitioners’
and the ecarrier's briefs, set forth the respeciive positicng of the parties hboth
as to earlier and later phures of the case, with considerable conciscness.
Wherever practicable, original statements are gquoted or summarized, The
fllowing ave amongz the more gignificont supporiing docnments contained in
the record:

Norp—P” indicates documents in Petitioners” exhibita. “CY indicates docu-
tnents in Carrier’s exhibits, “P—C” indientes documents in both exhibite
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January ©, 1925, copy of requisition and authorization for additional

clerk fer Terminal Tralnmaster at $4.7% per day, effective january 16, 1925.

b,

December 6, 1926, letter from M. W. Phillips, Division Chuirman, G, IT, &

8. A, and P. E. Whisner, Division Chairman, Southern Pacifie, to C. R, Morrill,
Supt,, G. I. & 8. A, and L. U. Morris, Supt., Southern Pacific, to-wit:

P

P,

P,

“Your attention is respectfully directed 1o 1he existing disparity in the
rate of Pay for position of stenographer ito ilie Merning) Trainmaster
as compared willy those of like uature in the seniority diztvict where
created.

“Pogition No. 3 was established effeclive Januwary 16, 1925, as a six
day assignment, hours 8 a. m. to § p. m.. at the rate of $4.79 per day.
Urnder rule No, 564, artiele 11, of the G. . & S. A. agreement snd ruie
No. 1, Article 5, of the 8. I' Compitny agreement, it is provided that rates
of pay for new pegitions whall be in confornity with rales pald Tor shmilar
positions wirth dutics of like nature in the geniority disirict where created,

“It can hardly be presunmed that there would be anv radical Qiffercnee
in the daficg or responsibilities of the stonegraphoer to the Terminal Train-
magter and the stenrcgrapher o the Azent, and vet Fou will {ind that the
rate of $3.14 per day is paid for the latter nosition.

“TE is our contention that the vate of %319 per day should also be made
to apply to the position of stenographer to the Terminal Trainmaster and
that adjustinent be made for all fime daring which the Tower rate of
$4.79 had been applied.

“If, in your opinion it ig necessary that an investigation be held to
further develop all of the facts in this ease, we should be pleased to have
you gentlemen nume a dafe to suit your convenience.”

December O, 1926, letter W. 1. Monn {o Phillips, to-wit:

“Your letter of December 6th, in reference io rate of pay for position
ag stenographer, Terminnl Trainmasiers effice, 1 Pasgo. Bee no grounds
for your contention, If anything, rate should be reduced, as am sure that
this stenographer does not perform the work performed by the stenographer
in this office who receives the same rate.”

December 15, 1926, Phillips to Mann, to-wit:

“Referring to your letter of December 9th in regard te the rate of the
stenographer to the terminal trainmaster:

“Our committee does not understund the reference which yon have made
ta your personal stenographer, inasmuch as the position is in no way
involved in this dispute and, belng in an entirely separate seniority district,
would not admit of any comparison with the position under discusson.
We take the view that the rate and duties of the stenographer to the Asst.
Superinfendent are no more relevant to this subject than would be those
of the stenographer to the Division Accountant or the Stenographer in the
Ingurance Department,

“The point that this committee desires to make ig that the position of
stenographier to the Terminal Trainmaster was created in viotation of Rule
b4, Article 11, of the Clerks’ the rates prevailing for positions of similar
kind or class in the seniority distriet where created.

“We have only two pesitions in the same seniority distriet from which
a comparigon may be drawn namely, the stenographoer to the Agent, which
carries the rate of $31% and the claim department stenographer which
carries the rate of $5.07,

“Our investigntion has convineed us that the rate of $4.79 which was
asgigned to the Stenographer to the Terminal Trainmaster could not have
heen hazed upon the assumption that lesser duties or responsibilities would
be required than on either of the ahove named positions.

“However, if such were the ease we should be pleased to have you divect
our attention te those particular features of the work performed by the two
higher paid positions which are not algo performed by the stenographet
to the Terminal Trainmaster, and which eall for such an outstanding differ-
ential, as we have been unable to justify this diserimination in rages.”

December 17, 1925. Morrill fo Phillips, to-wit:

“Your letter of December 15th, in reference to stenographer, Terminal
Trainmaster, El Paso.
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“As this work ig in no way shnilar to the duties assigned to the stenog-
rapher in Freight Agent’s office, proper eompnrison could not be wade,
but as the work is similar to that ol the Assistani Superintendent’s stensg-
rapher, as well ag the Master Moechanie's, we cannet agree with you in
refercace to increnscd rate for Terminal Trainmaster sienographer”

P. December 21, 19260 Philling to Morriil, to-wit:
scember 17, in regard to ithe rate of the

“Referring to your letter of I
Stenograplier to the Terminai Ueainmasier,

“1t is noted that you buve chogen to go outside the seniority district,
in which the position under disenssion wag crcafed, Yor a commarizson of
rates and doties, rather than deaw the comparison fromn the two stelo-
graphic positions available in the spoe seniority digtrict, and which could
readily offord a basis for thig paraliel.

“Iiven though the mate of the Stenographer to the Joint Terminal Train-
mastor were based upon Lhe rafe paid to the Stenographer to the GHE&SA
Assistant Superintendent, it would still remain to be explained why the rate
of the Stenographer fo the Southern Pacific Company Assistant Super-
intendent was not considered. This position on the Pacific Lines carries
a nate of $146.00 per month.

“YI eannot agrce fo the establishment of any postiions in the terminal
station or yard coffice based entircly on rates prevailing on the Atlantic
Systew for you ave aware of the fuet that all rates in the joint terminal
were, in effect, compremise rates as between those prevailing on the Aflantic
Bystem and the higher rates carried on the Pacific Lines.

“WNo serious cxception was taken Dy any of the parties representing the
two managemenls, at the time of the conference which established the
local terminal rates, as to the propriety of arriving at a medium of the
higher Pacific System rates and the lower rates of the Atlantic System.
We see no reason why that arrangement should be set aside in the creation
of positions subsequent to the merger, and only GH&SA rates considered.

“Jinee you insist that the two stenographic positiong in the same senior-
ity distriet do not afford « proper basis of comparigon T am quite ready to
prepare an anaylsis of rates paid to Terminal Trainmaster’s stenographers
on hoth the Atlanftic and Pacific Systems, and draw a medium between
the two., However, I do not believe that it would be fair to go outside
the seniority distrief, as for instance, into the Mechanical Department and
the Superintendent’s office, for a basiy of comparison while positions of
identical witore exist on both systems in the same depavtments.”

P. December 22, 1926, Morrill to Phillips, to-wit:

“Letter of December 21st, in referance to the above subject.

“Asg stated in previous correspondence the position at Octavia Street does
not in any way compare with the work of the Stenographer in Freight
Station, and we do not care to consider change in salaries”

P-0. December 28, 1926, Letter W. H. Iarper, General Chairman, to J. G
Torian, Assistant to Vice President nnd General Manager, to-wit:

“Phe position of Stenographer to Torminal Trainmaster at El Paso
was established effective Jannary 16, 1925, and the rate of pay fixed at
$4.79 per day. TUnder Rule 54 of the Agrecment, the rate of the positlon
ghould have been in conformity with the rates of similar positions in the
same seniority distyict. There are only tweo other stencgraphic positions
iit the same senlority district, stenographer to Agent at $5.19 per day,
and Claim Depatiment stenographer at $5.07. It iz believed that Division
officors will agree that the duties of the posifion in question are no less
exacting and carry no less responsibilities fhan do the $5.19% and $5.07
stenographic jobs in the same seniority district.

“Tt ig the position of the Cemmittce that the rate has heen fixed at $4.79
per day in violation of Rule 54 of the Agreement, and elaim has been made
that the rate of the position should be fixed at 519 per day, effective as
of January 14, 1925, and {hat proper adinsttnents shonld be made to cover
underpayment st the improper rate. The clabm hag been handled by
PDivigion Committees with Divigion officers, and has been declined on the
bagis that the 84.79 rate ig in conforindty with one stenographic position
in each of two ofher seniority districts other than the district in which the
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position 1n question is located, which we hold to be improper and out of
keeping with Rule Nc. 4. We are yet of the opinion that there is a proper
basiy for the claim as made, and desire to handle the watter with your
office on appeal. Will you please review the file, and advize uy as to
your pesition, naming a date for conference, if you Jdo not find it agresable
to allow the ¢laim¥”

P-¢. Decenber 31, 1926, Torian to Harper, to-wit:

“Your letter of December 28(h.

“The posiiion of stenographer to terminal trainmaster was properly raied
when put on and the present rate has been in effect for two years. We ean-
not entertain grievance cases that are not presented within a reasenable
period and doing go could only lend to post mortem investigations of an
unsgatisfactory character,”

P-C. January 4, 1927, Harper to Torian, to-wit:

“Your letter of December 31st, above gubject.

“It iz & matter of fael and recovd that the rate of the position in question
ig loweoer than the rales paid on the only other two gtenographic positions in
the same seniority district, and we are yet of the opinjon that there is a
proper basis for the claim as made, under Rule 54 of the Agrecement, If
the rate ig imptroper, the fact that the underpayment has continued for a
considerable period only aceentuntes the cause for complaint. We would be
glad to have you reconsider the matter, and discuss the claim in conference
with us.”

P-C. January 6, 1927, Torian to Harvper, to-wit:

“Your letter January 4th. There is no proper bisis for cleim filed in
this ease and, as sfated in my letter of December 31sf, we cannot cntertain
grievances that are not presented within a reasonable period.”

P-C. April 12, 1927, Harper to G. 8. Waid, Viece President and General
Manager, Southern Pacific Lines, Houston, Texas, to-wit:

“We have g number of unsettled cases pending which we have been 1nable
to settle in our negotiations with My, Torian’s office, and we desire te
present, for your review and consideration, the cases listed below, all of
which, from the employees’ viewpeint, are of such outstanding merit as to
justify congideration at your hands:

Seven Day Assignment—Houston.

Change in Rate of pay, General Foreman—S8an Antonio.

Iate of Pay, Stenographer to Terminal Trainmaster—E1 Paso.
Rate of Pay, J. E. Jones—New Willard.

Overthime Rate, Caboose Suppiymen—Lufkin,

Rate of Pay, Warehouse Clerk—Corpus Christi.

Rate of Pay, Warehouseman—Luling.

“We have asked for Grand Lodge asgistance in the settlement of our
unsettled cases now pending, and it has been suggested that it might be
possible to arrive at n basis for mutually satisfactory settlements, if we
could secure an audience with you for further discussiom of the cases.
We would, therefore, be glad to have you review the files in the above
named cases, and name a date upon which you can meet the executive
Cominittee of our Systemn Board together with Vice President, Mr. R. P. Dee,
for that purpose.

“Will you kindly advize and oblige?’

C. April 18, 1927, Torian to Harper, to-wit:

“Your letter of April 12th to Mr. Waild has been referred to me for
final handling, Swuggest that you call upon me, following which will arrange
conference date to meet your committee.”

Mr. Torian attached the following memorandum to this Bxhibit:

“Following the suggestion contained in Mr. Torian's letter of April 19,
1927, General Chairman Harper called on Mr. Torian on April 20, 1927,
at which time he was advised that conference could he arranged for at
some mutually agreeable date, but this conference was never held or again
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requested and nothing further wns heurd of the ¢use until EFlarper, after
permitting the case to lic dermwui for a period of over scven yYeurs, wrote
hig letier of September 20, 1934 (this lelter being included in Exhibit 2),
atfempiing o reussert the case under its ovigina! caption. Arttention is
directed Lo the following language extracted from General Chaivman
Hurper's lefter of September 20, 1984 :

= Qhe above styled case consiifutes a claim under rule 54 of the
Agrcement for an udjustinent in the rate of pay on o stencgraphic job
in the Ml Paso Yard Giiice +  *

showing conclusively that in aticupting to resurrcet the case Haoper did
not preseni 3 on the same basis that he has presented it ro this Board.
The rimnainder of the correspondence found in Exhbibit 2 dated subscequent
Lo Soepienber 20, 1934, wWlso confiring this statement.”

P-C. Septestbor 26, 1934 Hirper to Torian, to-wit:

“The ameuded Reilway Tabor Act provides (hat dispuies, ‘including
cuges pending and unadjusted on the date of approval of this Act, shall be
handled in the wsnal manner up to and inceluding the chief operuting officer
of the earier designated to handle such disputes, and that suell dispilies
may be referrved Lo approprinte division of the Natiena! Adjustinent Board,
it scttlement is not effected by agrecment in conference.’

“The above styled case constituies a clainy ander Rule 34 of the Agree.
ment. for an adjostment in the vate of pay on a stencgraphic job in the
El Paso Yard Office. The rate of the pesition {new when created) Qid not
conlorm to the rates paid on similav positions in the same seniority district.
You declined the claint on the hasgig that the rate in cffect had been applied
for two years befuore the claim for adjustment was tled, We took the
pesition that the <laim was fully sustained by the ruic, and that the Comn-
pany could not validate an improper rate by applying i€ for two years in
violation of ihe rule, The clniin is still pending and unadjusted, We ac-
cordingly request that you meei cur Commitiee in conference to discuss the
clahn Tarther aud settle [t by agreowsent, i possible, It will be appreciated
if you wifl naue u conference date ¥or ihat pmrpose.”

P-C. September 22, 1934, Torian f¢ Harper, to-wit:

“Your letter September 20th, 1934

“This case was orviginally presented by you under date of December 28,
1926, to which reply was made under date of December 31, 1926. You again
wrote me under date of January 4, 1927, and I made repiy under date of
January ¢, 1927, and no further action was taken by you. A situation in
which no action has Leen taken sinee January 19279 eannot, uander any
course of reasoning, be considereéd as pewding. It ig theretore our position
that this is not a pending casge.”

C. Mavch 29, 1935, Letter, Harper to Marvshall, to-wit:

“I regret to note from your letter of March 27th, vour file 218.68, that
you have declined the above clailn a3 being without basis.

“It is believedl that the basis, or lack of basis, for this claim rests on the
facts as to just what dutics have been performed by Clerk Brandin during
the period in question. In order that thege facts may be accurately developed
and recorded, request is made in behalf of Mr, Brandin tliat he be given a
hearing as provided in rule 27. Will you please arrange hearing and advise
as to its time and place so that necessary arrangements cin be made for the
presence of witnesgeg?”’

P-C, July 10, 1935. Harper to Torian, to-wit:

“The above case was among those which we were unable to dispose of in
our conference ending January 31st, 19235, It was undersicod at that time
that a subsequent meeting woeuld be had for the purpose of drawing a joint
statement of facts preparatory te the submission of the care to the National
Ltailroad Adjustmenc Doard.

“In our conference of the ninth you stated that you would not eon-
gider this ag being a ‘pending and unadjusted’ case under the terms of
the Railway Labor Act, and that you therefor: declined to join the
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organization in itg joint submission to the Adjustment Board. We cannot
aceept your decision that this case is withoui basig, and thig is to advise
that it wiil be submitied to the Natonal Raliroad Adjustment Board for
ity decigion,”

Actiched Lo carrier’s original submissicn are the followiig documents: U, S,
Labor Board decisios 3915, 4756, and letter ebruary 8, 19335, frow K, B, Park-
hurst, Becretary, Pourth Division, National Railroad Adjustinent Zoard.

lailer stniemoents, submissions, and briefs by the parties with attached ex-
hibits develop in extense the history of the reladions between the parties above
oullined und volumineus aifduavits concerning the merits of the clatin,

PETITIONERS POSITION —Petitioners maintain that liule 54 was vio-
lated when the positien in dispute was created, that the violation has been
continuetl dince that thre. They cite and ewphasize their cffort to secure a
settiement of the clalm before the interripiion of bargaining relations, theil
effort after their recstablishment ws the legal vepresentatives of the Clerks to
torm a System DBouard, efforts to form regional boards having failed. They say
theiv only lope of pressing this and olher claims suecessfully on the property
undder the Railway Labor Act of 1926 was through au adjustiuent board and
Lthat they showed no lack of zeal in working for such a board. They point
ent that they took up the claim promptly when the Amended Railway Labor
Act of 1934 provided a tribunal DLelore whieh elaims could he brought and
advanced the eluim as rapidly and persistently as possible,

On fhe merits of the claim, petitioners mainlain that the duties of stenog-
rapher to the general yardmaster ave of similar kind and class with the duties
of the stenographer to the Agent and that there was no occasion at the time
the position was credled and there has been no occagion since to go outside
the seuiority distriet to find a position with a Jower rate, In pressing the
merits of the case before the Board, stress was laid upon the phrase “similar
kind or class” as giving the inanagement much less latilnde than language
used elsewhere in the agreeient, such as “velatively the sume class of work.”
Continuing this line of argurnent, petitioners say:

It is evident that in determining the rate of pay for a unew position it ig
not necegsary that tiie new position be precisely the saine or even relatively
the same, as (o the duticg or importance, as the positlon, with which com-
parison ig nucle,  All that the rule requires is a similarity in kind or class.

In the instant case tliere are many poinis of similarity between the new
position in the General Yardmaster's office and the ome in the Agent's office
with which cowmparison is made;

oth are primarily stenographers; both are employed in a more or less per-
souul capacity to the bead of a departinent; and take dictation from such de-
partment head; each opens the wmail, answers without dictation such of the
correspordence as they are eapable, securcs and attaches the subject file of
other eorrespondence for the ready reference of the department head.

Each makes g stenographic record of question and answer investigations con-
ducted by their respective ewmployers. Rach walntains the files of their vespee-
tive offices anid performs other roulive duiies peculinr to their respective
positions, many of which are not only similar but alwost identical. In these
rarions ways the two positions are very similar; so much so, that it cannot
be said it was necessary to go outside tie immediate seniority distriet o find a
position of reasonable sinilarity, and in so Jdoing the Carrier has viclkited the
spirit and intent and fhe plain language of the rule.

CARRITIYS POSITION ——As ko Jurisdiction-Carrier denies the jurisdiction
of the Board, in the mady, on the following grounds:

1. Cuse was not “pending awd unadjugtied” when tire Amended Railway Labor
Act was passed,

2, Cage is outlawed by fundawental priveiples of Taw and the Texag Statute
of limitations,

3. Cuse has pot been hancdled in the usunl manuer up to and including the
chiel operating officer of the earrvier designated to handle such dispotes,

4, Rule 27 hag not heen observed, Harper's letter March 29, 1985, re Brandin,
shows he recognizes that Rule 27 applies.

O, Iules of Board and provision of Amended Railway Lahor Aet have not
beenr compliedl with.,

6. Claim Iy not the swne claim as was handled in 1026-1927.
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T. Petitioners have not advized covrier about dofn submitted.

Merits of the Claim-—Without wuiving itg jurisdictions! srgumoent, earrier
attacks the merits of the claim for the following reasons:

1. Rate for pesition sume as that of other employers in same terminal who
pertormed same clasg of work,

2. Fitieem employees have Licld position since itg creatlon, see more than
once, and acne of them ever objecled to rate.

3. Wages for new posilions must confoim fo wages in fhe smune scniority
digtrict only if established posgitions ave of the same Iind aad class and earry
the same character of duties. Not (rue in 1his ease,

4, Bule 54 not being applicable swithin the wone geuiorivy diglviet, enrvier
fonndl two comparnble positions in the game rerminal, (hose of stenozrapher tu
assistani superintendont and of the pugter mechanie, nud wsedl the rate of those
positions.

oo Clahin never originated wilh any employee hecnuse  emplorees  were
satisfied.

G. Genersd Chrirman's negleet of elaim for seven years shows he (did srob
take it geriously.

OPINIGN O THYI? REFEREE.—The posiiions above stafed are developad in
gredt doiail.  The jurisdictional and factnal issues ave handied baclk and forvth
in unbelievable minutine, prelixity and (edimm, but the whele cage simmmers
down to three issues;

1. Is the case properly before the Board?
2. IF properly before the Beawd, fromy what date should the ¢laim ran?
3. Upen wlhit basis should the position be rated under Rule 547

1. Question of Juwrisdiction.—O0n thig issue no useful purpose will be served
by further hair gplitiing over claborate detpils of legal and provedural techni-
calities. I we could ignore the fact that clese npon the last conlact shown and
in the record between the parties over this and otlier cases back in April 1927,
the carrier discontinued bargaining relations with petitioners and that the
parviies were in Htigntion wntil May 1920, and if we could ignore the faribor fact
that they were procecupled thereafier with guestions perisining 1o an adjust-
ment board, the precigse purpose of which was to beudle issnes of thig kKind, we
corld caxly arrive at the conclusion that this case or ity predecessor case, which
was Bmdehitably “pending and unadjusied”, late in 1926 and cariy in 10927, was
not pending and unadjusted on September 20, 1934, when sgain Mr. Harper
prescented it to Mr. Torian and that it is not “pepding and unadjusted” now,
Arguing in reference to statnies of Ymitations, whether in Texas or clsewhere,
by ignoring the same facts we could arrive at the same conclugiong.  We should
Be compelled likewise to ignore the same faels to conceive of thig case having
been handled on the propeirty during the period in question in the usual manner,

Truc, the Amended Railway Labor Act was not intended and should not be
permiited to gel've as an invitalion to bring okl eases indiscriminately, neither
should it bur indiscriminately cases whose progress has been interrapred for a
titne by acis over which pefitioners have no control. Al of this line of reason-
ing applies to earrice’s argument in respect to the proeedural requirements of
the law and ruleg of the Board for admitting or denying jurisdiction of cases,

Whetlior the ¢laim ig the sume one that was advanced in 1020 and 1927 is a
technical gquestion which can hest be consideved, if consideruation of this question
i Found essential, in weighing the merits of the claim in the light of all
attendant circumstances. In respect to the last objeciion to acecpting juris-
diciion. omissions on the part of petitioners to furnish carrvier wilh coples of
data submitted it Is of course the duly of petitioners to inform themsclves of
all the ruies of procedure and etiguette to be observed in Landling cases before
the Board. Ingofar as they may have erred in this regard they shonll of
course be ealled to account. However, in the circumstances of the instant case
this cannot be regarded as a substantial argument and in any <¢ase the omission
has now heen corrceted in the process of advaneing the case, and it is too late to
predicate action upon it.

The aperation of Rule 27 has been passed upon in connection with another
case which came from this property concurrently with the instant case (CL-238).
The ¢irenmstances of the {wo cuges ave not idlentical but the apicution of the
Ttule iz the same. What Mr. Harper theught about the Rule in conneclion with
Mr. Drandin's case is worthy of note, but not necesgavily contrelling,
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Tu all the circumsfances, which are notably axeeptional, the Referce finds that
the Poard has the right and the duty to take jurisdiction of this case. OL
if we accept the contention that there are two eases, an earlier and a later oneg,
it §s the right and the daty of the Deard to take jurisdiction of the issue in its
entirety.

o Conseious of the extraordinary lapse of time since this case arose, the
Treterec, notwithstarding +he circunstances which amply explain the long pend-
ency of the issue, has Been disposed from practicnl and realistic cousidera-
fieng 1o scek a point of time not too far pack at which in reason and equity
ihe claim might properly {erminate,  Petitioners have in semne measure taken
aecount of =ach praetical considerations in not pushing the pecuniary claim back
of Mrs. Salem’s incumbency of the pesition which began on June 18, 1928,

The nature of the case, involving as it does a rather technical application of
a rule, makes it difficult it not jmpossible to differentiate the issuc by periods of
time except on grounds of expediency and convenience, us the petifioners have
done in asking for reimbursement only for ihe present incumbent, The referee
finds that the merits of this case, or to state it otherwise the merits of a possi-
ple earlier and later case, cannot be adeguately determined unlegs the issue
in its enfirety is followed back to the time when the position wus created on
January 16, 1925 Tp be sure, there are two possible division poinfs other
than the practical one adopied by the petitioners which might be eonsidered:

A. The time when the rate was increased from $4.79 to $5.00 at the sume time
that the rate which the petitioners claim to be the rightful rate was increased
from $5.19 fo $3.25 on Aungust 20, 1927.

B. The date when the office of terminal trainmaster was superseded by the
office of general yardmaster on January 1, 1928, might be 1aken, Dut this would
have about the same practical offect as the date which the petitionets have fixed,
that is June 18, 1928,

It ig possibie to argue that on practical grounds a difference of 25 cenis
between $3.00 and $5.25 might be justified, whereas a difference of 40 cents
between $4.79 and $5.19 would not be justified. Inasmuch, however, as the case
involves the application of a rule, the Referee iz of the opinion that decision
must hinge on the question whether there was sufficient Jdisglmilarity between
the two positions to justify going outside the senlority distriet for a rate,
and not upon the question whether such difference, if any, merited a differen-
tial of 25 cents or 40 cents. The action of the cartier in narrowing the differ-
ential during the period in which relations with petitioners were pruken off
would tend to indieate it considered the previous differential to have heen too
great, but it wonld pot affect the myin issue.

The referce finds, therefore, that whatever merit the clalm possesses under
the rule pertaing to the whole period covered by the dispute, both prior and
gubsequent to Mrs. Salem’s incumbency.

3. This brings up to the final issue; that is to say, the correct rating of the
position under Rule H4.

The wording of Rule B4 gives a strong persuasiveness {0 the arguments
petitioners have advanced, and they have quite properly made the most of this
wording.

The Referec bas litfle knowledge of the circunstances ander which Rule 54
wasg agreed to, bub he cannot believe thut the rule was jutended to bar the
reasonable classitication of employees of the kind which an honest and efficient
employer might he expected fo make. The procedure followed in the rating of
the positivn NOW in dispute does not aphear to the Referee as seriousiy subject
to censure, even though it might be decided that the Carrier erred in Axing
the ratce.

There is much teslimony pro and con as to what Mrs., Salem now does
and does net do in comparison with the gtenographer to the agent and fo the
assistant superintendent, regpectively. Much of what one party asserts, evell
under gath, is contradicted by the other, likewise under path, and the affidavits
as a whole are not impressive. Out of the welter of statements and counier
statements, however, the Referee cannot escape the jmpression that there is a
gubstantial difference between the duties performed by the stenographer to the
weneral yiardmaster and the stenographer to the agent, and +hat these differences
ave of sufficient magnitade to justify going outside the sgeniority aistrict for
2 comparahle rate.
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Any evidence which might be adduced as tn the earlier dnties performed
in the position in dispute would of necessity be extremely untrustworthy, if
contradicted, primarily because of the lapse of time and the haziness of ivman
recollection concerning events long passed.

The Reteree ig inclined to belleve that a jeint review and check of the present
dutics of this position, in colnparison with the duties of other stenographiers
hoth in the same seniority digtrict, and in the same terminal, womuld setve a
useful purpose, hut that #n effort to run thiz joint check far back into the past
wonld serve no useinl purpose. The ¢laim is therefore dismissed in its entirety,
without prejudice to making a joint check and to reopening thie case on its
merits in respect to a period not to exceed six monibs prier to September
20, 1934,

AWARD

1. Jurisdiction: The Boeard has jurisdiction.

2. Perm of the Claim as regards jurisdiction: From the time the position was
«Ccreated.

4. Lating under Rule 54: The Referee at this timce does not find the rating
to have been improper.

4, Statys of Claim: Claim dismissed without prejudice to making a joint
cheek anid to reopening for a period beginning not to exceed six months prior
to September 20, 1934,

By order of Third Division:
NATIONAL RAILROAD ADJUSTMENT.
Attest:
H. A. JoENsON, Secretary.

Pated at Chicago, Illineis, this 17th day of SBeptember 1936.



