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Docket Number CL-241

NATIONAL RAILEOAD ADJUSTHENT BOARD
Third Division
Willard E. Hotehkisz, Referce

PARTIES TO DISPUTE:
BROTHERHOOD OF RATLWAY AND STEAMSHIP CLERKS, FRLIGHT
HANDLERS, EXPRESS AND STATION EMFPLOYE
SOUTHERN PACIFIC LINES IN TEXAS AND LOUVISIANA

DISPUTE.—
“Claim of 1. O. Sullivan, Switching Clerk, livoston Freight Station, for
compensation for thne lost acecunt sickness Seplember 8, 1930.7

FINDINGH. ~—The Third Divigion of the Adjustment Doard, upon the whole
record und all the evidence, findsg thal:

The o 1||zm' and the employee involved in this digpate ave, respectively, curtier
and ump oyer within the meaning of the Railwoy Lethor A{‘ t, as approved June
23, 1934

This Diviﬁeiuu 6f the Adjustinent Board hag jurisdiction over the dispuale
involvod hervein,

The parvties to said dispute were given due nof
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a# the request of the carrier, o gecond hearing was had on July 3, 1J>b m which
represceintalives of ihe parties argned the cnse pefore the Division with the
Relcres siving as a member thereof.

BASIS OF CLAIM.—L. O. Suliivan, Switching Clerk n the Houston Freight
Yard, was abgent from duty on wecount of sickuess on Heptewhor &, 149%

The Sick 1iule of the Agrecment veads as follows:

CSHICK LEAVE, (Now Rure)  Where the work of an einployee 18 kept
up by other emyloyees without (.0 it to Lhe eavrier, by such other einmblorees
working overtime witliout pay as for as may e neccssary o Keep vy (he
work, and avoid negleeliing thev' own work, a ¢lerk whe has been in cone
tinvons service of the cavrier one year and less than two yeaes will not have
dedineiion made from his pay for time absent cn account of a bonn-fide case
ol sickness uniil he hos been abseni six working days in the ealendar year;
a clerk who has heen in continuons serviee two years and ftss than three
vourg, nine working days; a clerk who has been in service tlives years or
longar, twelve working days,  Deductions witl e made heyond time adiowanee
specified above,

“The employing officer must be satistied that {1he sicknegs is hona-tide and
that no addiddonnl expense to the carrier in involved.  Satisfuctory evidence
as to sickness in the form of a certificate from n reputable physician, yvef-
erably a company pliysician, will be reguired in case of doubi.

“The cavrier may exstend the above limits ol gick leave in individuat meri-
torious msa—:s Wlacrc the menagement deeins that sueh extension is justified.

jee of heaving ihereon,

o 1Mt in ¥ ¢
Soans iR i a8k d,

“No wmloyees will not be reguired to work overtime on posifions of
ubsent omplo‘w'w‘q Bevond the time limit provided in thig rule without being
paid for such overtime)

Carvier did not compensate Sultivan for the day he was absent, alleging that
At extra elerk A, B Sparks had to be called for duty on account of Suallivan’s
absence,  Sparks waos paid at the rate applieable to the position held by
Huliivan.

On amd yrior to September 8, 1930, {liere were three regularly assigned
hing Olerke, I, 10, Dorche, Tt T Deagon, and 1. O, Ballivan, the rate of
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coaeh being 83,00 per day. On September 8, 1930, Porche and Deasen swere
sasigned o work in the Worehouse; extri clerk Bpavks wuas assigoned (o the
swilehing desk.

Petitioners ¢lnim that while an Extra Clerk was cmployed he was not em-
prloyed becouse of Bullivaw's abseiee but beownizoe the two olher switehing cleris
ware aseigbod ta work in lhe warelwuse and that the extra ¢l dd ned do
Syliivan’s work,

Kxhibits attached to Petitloner's original submisgion arve as follows:

Cetober 1, 1030, letter, Sullivan to Agent O. . Doon, to wit:

rhe writer's cheek for {ke {irat half of Sentember was sbhort one day's
pay aceount of being off sick on Sept. Sth.

“Log to advige that my work was not iaken care of during ury alwonce
amd in view of this faet will aslk that you allow mo this day on my &
cheek,”

e

Gwicher 2, 3930, Doen to Sullivan, to wit:

“Your letter Oct. 1st, claiming time for one day's vuy, Sept. Sth on
aecount of heing ahsent due to Alteged Alzabilliy, sickuoess,

“Please be advized that payroll records disclosa i oAb ot
clerk, A, I Sparks, worked in your place, Pogition #2856 Sept. 8, 1he
dity you were absent, account sickness.

“Jruriher investiggtion develops that no overtime lias been (i v by
the Switching Dept. on your account in order to bring yvour work un to
date, which you state wag not taken eare of during yuur abmene oy
account of sickness,

Your claim for one dax’s pay, Sept. Hih, 1030, is Lerewith respesifuliy
declined.”

Getober 6, 1830, E. L. Griffith, Diviion Ciedemun, o Den, foo ot

“Thder date of October st ok o 4y chiing ¢
day’s poy, account mis-epplication of SMick Losve Lane ¢ e Ulerkos s
ment. On October Znd you advised (hat the elaim had beon declined.

shonbl imve heen aiicwoed and 1 woul! like 1o
intormally, hofore appenting from youy decisiog,”

("This letier not inclinled in Carrier oxhibs
Noveuher I, 1080, Griffith o I G0 3aesh
that conference had been held swith Boon and Boon el o il e wonld
e allow thie elaim oy i was his intention to lipve hid the exien cieri called
o do Sullivan’s worik if Suillivan had been present. 'The letter then entflined
the Davig of (ho claing ip detnil and asked Marshall €0 reverse Boon’s decigion,
Tn eaxe of failve to revers?, hearing weg requested.
Noveinhor 20, 1300, ledfer, Griffith to Marshail, to wii;
“Snhject: Cinim of L. O, Sullivan, Clerk Loceni Freight Station.
“1Mease see iy letler of November 188, 1030, above sablect,
“Can you now advize?™”
('Fhis letier not included in Carrier’s exhibiig)
Woventher 22, 1T, dMarshall to Griffith, o wit:
“Yours of the 20th, above suabject
T wrole you November 10th, addre
Avenue, as follows:
*“Your letter of November 1si in regard to time caim of L, 0. Sulllvan,
Clerlk, Housten Freight Station.
“MThe pesition taken by Azent Hoon in thig case in declining the claim
witliont basis ig correct and is with my conenrrence.’
“Claim Is therefore respecttully declined.”
(This letter is gated Nov. 10, 1980, ia Cuvrier’'s cxhibits, Ttecord p. 46.)
December 20, 1030, Yetter, General Chsivinan IInrper to Assistant General
Manager 'Torlan, to wit:
Sy, K. O, Marshall, Spperintendent, hag deelined the claim made by
T. O, Sullivan for time lost account sickness,
“We helieve that there is proper bagis for the elnim as marde, and woukd
like to digensx fhe case with you on appenl ap our next conference.”
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December 26, 1930, Torian to Ilarper, to wit;

“Your letter December 20th requesting conference in the above case.
“Will avrange to meet youn at my office at i1 A, M. Tuesday, Deccember
30, 1930.”
December 28, 1930, General Secretary Treasurer Brandin to Torian saying
that Harper was out of town and asking postponement,
Decemnber 28, 1830, Torian to Brandin suggesting Harper advise when he
refurn.
Jonuary 16, 1931, Torain to Harper, to wit:

“Conference January 14th.

“When elerk Sullivan reported sick on the morning of Sepiember 6th,
1084, another clerk was called Lo work in place of Sullivan and wag paid
for the day.

“Phe elaiin that Sullivan should also be paid under the sick leave rule is
without basiz and is declined.”

Seprember 7, 1934, Harper to Torian, to wit;

“I'he above styled case is yet pending and unadjusted. In keeping with
the provigions of {he amended Railway Labor Act, we respectfnlly request
that you meet our Committee in conference to discuss furiher and settle,
if pogsible, the claim by agreement, o that the claim may be referved to the
National Adjustment Board in the event seitlement by agreement is not
affected.

“It will be greatly appreciated if you will name conference date for
purposcs stated sbhove.”

SBeptember 8, 1934, Torain to Harper, to wit:

“Your letter September 7, 1834 :

“This case was discussed with you and Mr. Brandin in conference by
Mr, Nichelson on January 14, 1931, and you were given a decision in the
cage on January 16, 1931, and nothing furtber wus heard from you. A
situation in which no action has been taken since January 1931, cannot
under any course of reasoning be considered as pending. It is therefore
our position that this is not a pending case.”

July 10, 1935, Harper te Torian, to wit:

“When we were unable to reach an agreement in the above case in our
conlerence ending January 81st, 1035, it was my understanding that at a
silbsequent meeting to be arranged a joint statement of faets would be
drawn in connection with the submission of the case to the National Rail-
road Adjustment Board.

“Int our conference of July 9th ycu advised that it was the position of
the Company that this case was not ‘pending and unadjusted’ and that
vou must therefore decline to join the organization in its submission to
the Board. We do not subscribe to the position that you take, and this
is your advice that we will submit the case to the Board ex parte.”

Cage submitied to Bonrd, September 24, 1935,

Brief filed by petitioners, October 23, 1935,

Brief filed by earrier, October 19, 1935,

Hearing, Febroary 17, 1936.

Hearing with Referee sitting, July 9, 1936.

Petitioners summarized substance of clainm in fheir submission of October
23, 1935, in their concluding statement:

“Tt iz the position of the employes that the carrier was put to no addi-
tional expense and that the service suffered no detriment because of Sulli-
vai's absence on account of gickness on September 8, 1930, and that Sulli-
vin is entitled to compensation for the day under the Bick Leave Rule of
the Agreement.”

Carrier’s Brief, submitted October 19, 1835, set forth objection fo Board taking
jurisdiction of the case and, without waiving those objections, attacked the
merits of the case.
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Carrier’s objections to Board's taking jurisdietion are in the main as follows:

1. Case was not “pending and unadjusted” within the meaning of that phrage
in the amended Railway Labor Act.

2. Petitioners are estopped from action by their silence of three years.

3. Petitioners have not furnished respondent with data they intend to use
as required by rules of Board.

Carrier’s argunient on the merits of the case are substantially ag follows:

Referring to the sick leave rule the carvier uses this language:

“Attentlon is directed to the fact that the foregoing rule requires pay-
ment to the employee off on account of sickness ouly where cach of the
following elements, amoug others, are present and concurking:

“1, The work of the absent employee must be kept up by other regularly
employed employecs;

2. Kecping up of the work of the absent employee must not involve any
cost to the carrier; and

3. The other employees who keep up the work of the absent employee
must do so by working overtime without pav so [ar ag may Dbe necessary
to keep up the work and avold neglecting their own work.

None of the foregoing cssential elements Are present in thig cage.”

The Carrier laid considerable stress on the puy roll record (Exhibit I),
which it is argued shows that Sparks was employed in place of Sullivan.

Both jurisdictional arguients and arguments on the merits of the case were
developed at great length and with a ponderous array of technical legal
contentions.

HEARING BEFORE REFERE.—At the oral hearing before the Board with
the Rteferee sitting as a member thereof, each side assailed a substantial part
of the factual and interpretational material submitted by the other side. Peti-
tioners took particular exception to the pay roll argument of carrier which
they say shows pothing except that Sparks was recorded tlherein as being a
substitute for Sullivan without throwing any light on the question whether
he was such in fact,

The hearing did not contribute materlally toward clarifying any of the
1881188,

OPINION OF THE REVEREE—Three other cases to which the Clerks’
organization is a party came before the Board from this property concurrently
with this case. In each of these casges the carrier raised the jurisdictional
igsue and supported its contentions by arguments similar but not identical in
every respect to the arguments used in this case. In each of these cases the
alleged violation of the agreement hegan several years ago and in each case
there had been prolonged interruption of activity on the part of petitioners in
pressing the claim, The carrier confended strongly in each of the three cases
that the protonged gilence of petitioners was tantamount to acquiescenee in the
status quo and that for that reason, among others, the claims were outlawed.
Lteferee Spencer, referring to an earlier case from this property used this
langnage, The record (of those controversies wasg) *“voluminous, the issues
multifarious and the arguments finely spun” (Award 137, CIL-128). Mr.
Spencer’s comment applies egually to the four current cases.

In each of the three other current cases (CL~238, 239, and 240) the carrier’s
contentions as to jurisdiction have been overruled. The reasons for doing this
took account of past conditions on the property, especially of the difficulty en-
countered by petitioners in establishing regular relations of conference prior
io the effective date of the amended Railway Labor Act. Decizlon in those
eages was rendered with a view likewise to what the Referee conceived to
he the meaning, letter, and spirit of the rules, legul requirements, and proper
procedure governing the respeetive issues. In essence, the Carrier was over-
ruled on the jurisdictional issue in all those cages Decausc in all the eireum-
stances such action appeared to the Referee to be legal, equitable, sensible,
and constructive,

An important influence on fhe mind of the Referee in those cases was the fact
that each case had to do with alleged violation of rules which pertained to the
time at which the claims began to run, which continuingly pertained (o the
intervening time, and which pertained to the time when, failing settlement on
the property, the respective cases were brought to this Board. As to current
violations, if any, the right and the duty of the Board to take jurisdiction under
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proper procedures was clear. In each of the throe eases any current viclations
T their inception in the past and the acts complained of had continued
stbstantially without interruption fromn the time of their inception to ihe time
cofapniot was filed; the acta of the pasi, of the present, and of all the inter-
vening time were inextricably interwoven. Jt would have been impraciieable,
oxXcept arbitiarily, to fix auy date back of which jurisdiction would not be
permitted to run, Mo have denied jurisdiction altogether would have thrown
the cuses out of court indiserimipnately withoni hearing on the meritg, and the
effeet would have been to place o stamp of approval upon continuing and
highly contested ex parte interprefation of the rules, This would have been
tantamount te permitting the carrier 1o change the agrecment by viclating ii,
in caze an actual violation had occurred (CF Award 137, C1-128).

xtended comment has been made on the three other eases whicly came to
this Board from this property concemrrently wilh the ingtant case because all
of those cuses were bagieally different from this case in one particular. In
shavp distinction to the other three cases, this one has to de with a single act
whichi was complete when the carrier finally deelined payment to Clerk Sullivan
{or September 8, 1930, on which day he did not work on aecount of sickness.
Im otiier words, Che fssue 1n tliis case is the right to five dollars for one day’s
pity September 8, 1930,

Petitioners have cxpressed indignation ot the personal injustice suffored by
the cluimant, It iz possible that we should find this indignation justified if
we wore able to go back six years and recreate all the eircumstances, but
obviously this woeuld be imposgsible even if the record were more nearly perfect
than it is. In any ease, if the circumstances in which the claimant found
himgeli on September 8, 1980, wade the loss of a day's pay a matter of excep-
tional hardship, it is now Iar too late suitably to redress the injory. The case
coming up at this time, yeurs alter the event, can only be considersd objectively
in the light of governing rules and of legal and procedural requirements,

From the standpoint of public policy and sgound procedure it must always
be remembered that this Board is a great natienal ageney of adjushment, the
dignity, repute, and effectiveness of which Ig a mutier of concein to every
citizen. The standing of the Board is likely to be enhanced rather than jeopar-
dized by interproting its jurisdiction as liberally and hroadly as ean righily be
done in respect to confinuing acts alleged by one side or the otlher to be in
violation of agreements, cven though those acts had their inception soine time
in the past. In many eases, as in the three proviously disenssed, the total
gituation out of which c¢lailus arise can be judged fairly only by vunning current
or recent issues hack to their inception.

Izolated oceurrences from the past which are linked to the nresent by no
chain of intervening events must stand in a considerably different light, The
regpect in which this Board is held and its copseguent effectiveness are sure to
suffer if it throws dowp the bars unduly to baek claims based on isolated and
relatively trivial incidents. For this reason, the Referce is disposed to serutinize
even the jurisdictional aspects of thiz case with eensiderable care.

Ag above noted, the Carrier hasg denicd the jurisdiction of the Board on three
main grounds, to wit:

1. Case is not pending and unadjusted,

2. Leng silence estops petitioners from pressing claim,

3. Petitioners have not furnighed carrier with data as required by rules of
the Board.

The Referee is not disposed to give much weight to the third of these reasons.
Reasons one and two are cssentially the same gince the fallure of petitioners
to persist in pressing the claim between January 1931 and September 1031
is the circumstance which might divest it of the quality of a “pending and
unadjusted elaim.”

The logic in support of reviving an isclated ciaim for a day’s pay after it
has slept for three and one-half years ig much less convineing than the logic
hack of o renewed effort to correct, from the time of its inception, a continuing
misapplication of a rule by which an employee iz heing nenalized «day in and
dny cut. This fact and the jeopardy to the standing and eftectiveness of the
Board that might come from throwing down the harg to old claims based on
irolntedl oecmrrences, strongly inclines the Referee, even under the circum-
astances whiclt obtained upon this property prier to June 1034, when the
w1pd Railway Labor Act beemivie operative, to lwold that within the purview
o ner (M ds pot a “pending and unadjusted casge.”
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However, notwithsianding the distinction above n
COT~238, 230, and 240, in all of which the Board us-
ground of those cases und fhis e ave fundamenta
Referce eonsiders the distinetion bofween thoge e md this ol of gredt
imwportance, it can de vo harm io pass over the jurlsdictional iz {for ibe
moment and explore tie record for the light it 1y throw on the merits of the
claim.

Lieference his hcf n wadle to the paneity of clarifying divous
hey oo Wyen untor novmial civedmatances this would not e m‘-. bueoin v
i uLw of the long lapse of time Letween the eveuds discussed and the eflort
10 intoypret them,  The Dteferee was strongly of the (1.1hi;m, i b T 4 te
fenes Chairman wnd fhe Atiornes o the corrier, that oxs far the
ol mirgl which appears to e between the I)fll'tl('b, thwr Instant case
inly have heen settled oni of cowt without prejudice 1o
o, In the judzinent of the Refevee ilis is what

i :! Lot e iy cnse and
Sedietion, tho baclk-
Alliiongh ihe

enont the oral
e

1d 3
any of (e principles inve
shonid have happencd.

T be swre interprelation of a signiicant rule Illu‘ thoe sick leave vuie 8 0
malies of impertance, but the selection of a suirable and timely ease through
whichi to channe! such interprerstion is uo e fiportant, and f i
case does unol impress the Jieferee as meeting the reguirements. There are
of course certain facts of record which ean be verified but the interpreiation
{0 be placed npon these verifinble facis is sharply eontested.  Fven if every
witnesg should Jdo his ufmoest (o recall accurately every circunustance which
might throw light on the point ut issue, the treachery of human memory woeuld
make the tagk imposgible.  As above implied, the Meferce helieves that a sane
attitude of reciprocal cooperation would have prevented this cuse irom reach-
ing the Dourd. Since it iz evident (hat n somewhat diffevent attitude {rom
this obtained on the properiy both in Sepiember 1930 when the oceasion for the
claim arose and in Septemmber 1934 when the case was bronghi, and since the
prevailing atiitude was obviously mutual the Referee regrets that any decision
must cperate technically in favor of one of the parties However, the amount
involved ig so small that this Is not serious,

For the reasons above outlined, the Referee finds that even if this ease
shotld be adjiudged pending and unu.djusted ol jurisdictional grounds, essen-
tial governing facts and eircumstances have been too much obscured by time
to permit of any cenfident decision on the wmerits of the case.

AWARD

A, On Jurisdiction.—Tnrisdiction dubious.

B. On Merits—Case not proven hecause of obscurity coucerning essential
facts and interpretations,

C. Status of Cleim—Disallowance because of dabious jurisdiction and insuf-
ficient evidence.

D Sick Leave RBule—Referee declined to chanhel any inferpretation of Rule
thromgh this case,

By Order of Third Division:

NATIONAL RAILRCAD ADJIUSTMENT BOARD.

Attest;
H. A. Jouwson, Secreiary.

Dated at Chicago, Illinois, thig 17th day of September 1936.



