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Willard E. Hotchkiss, Heferee

TS T8 DISPUTE:
THE QLBER O BATLROAD TELIGRATHERS
THE KARSAS CITY SOUTHERYE RBAILWAY COMPANY

DISPUiE—

“hgim of the General Commitiee of The Order of Railrowd Telegraphers
on unsny City Houthern Redlway that the estobiished norimal commission
rete of B, with o maxbomm of $10.00 per cal, on carlosd express ship-
moents pald the railroad station agends by the Rellway Hxpress Agonoy,
Ine, which rate wiys arbitvarily reduced to a maxhnum of $5.00 per car
dg of ay 4, 1985, with the approval of the ralbway company but witheut
notice ta ovr conference o agrecwent with the representative committes
of cmpioyees, shadl he resfored and all agents adversely affected ihereby
o revtogeiively relinhursed for the monetary losg sastained through the
arhiirary reduetion.”

FINDINGS® —The Third Divisien of the Adjustmient Board, upen the whole
recovidl and ajl the evidence, finds that:

The carrier and the employees invelved in this dispuie ave regpectively car-
rier and cuployees within the meaning of the Railway Labor Act, as approved
June i, 1984

This Division of 1l Adjustment Boayd has jorisdietion over the dispufe
involved herein.

The parties to said dispute were given due potive of hwcaving thereon.

As result of o deadioek, Willard B, Hofehkiss way appoinied as Ileferee fo
git with the Divigion as a moembey thereof,

An agreement beaving date of Heptomber 1, 1827, s in effect between the
pariies,

POSITION OF PETITIONER.-—Pelitioners submit that the 39 commission,
with o maximun of 810 per car on all eariond express shipments, was con-
sidered by the purties in arviving at an acceptable rate of pay. They contend
that the cXpress vomnmission rates cannot legally be chiangzed without notice
and conference, and that the act of the carrier iy agreeing with the express
agoney (0 reduce the rates withouw: such noties nnd coRiorence, constitales a
violatlon of the agreement. 'Fhey vefer particularly in ithis connection to the
termination clatgse whicli makes the agrecment effective ag ol September 1,
1927, and coniinues it in effect until terminited by tldety days’ writfea advance
notice Ly either party,

The petitioner maintaing that the employees involved in this case, although
nominally employecs of the Ruilway Express Agency, lnc., ale, as cohcerns
railway express business, actunlly the employees of the carrier, that commissions
paid for express business ave part ot their basie compensation, They main-
tain furiher that (he cacrier cither took the inftiative In reducing commissions
or concurred with ihe express agency in so doing.

POSITION OF TIE CARRIER.—The carrier wakes the fellowing conten-
tions :

@1, That the National Railroad Adjusticent Boavd is without jurisdiction;

“o That the earrier has no contractual obligation fo maintain amounts
or rates of commigsions paid by the Railwany Express Agency to the
carrier’s employees;
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“3. That only twoe rales of the telegraphors’ schiedule refer to express
colnmiszions, and the carvier tas not been chargad with u violativm thereot;

“g That no chenge has been made in the schedule rate of pay of any
employee condng under the felegraphers’ schedule;

“5. That the claim is, in effect, a Jdewand for an inercase in the rales
of pay covered by the tolegrapbers’ gsehtdube or a new roje reguiving the
carrier to pay express colimissions, nlthough proper notiees theceol have
not been served upon the enrvier.”

OPINION OF THE REFREREL.—It is not becessary to review the contents
of tlhie extensive record in which the correspondence between the parties and
their positions is developed at length.  Strong argurients which earry a high
degree ¢f persuusivensg: ave advanced on boih sides, bhut technical Jegal argu-
ments qo not 2o to the roor of this issue.

The praciice by which railvay agents are paid commissions for services
perfornied for companies otber than thelr principal employer, the particular
railroad company, s swficiently general fo Do rogfvdend 28 Dart and pereel of
the systemn under which industrial relations on American Railways are
conducted.

The recipient of cenmunissicns undar such a tem is in an entireiy diffecent
stiatus, both ag regurds Lis primary employer, the railway coapany, and as
regards his secondary employer, in this ease the Rallway Iixpress Agency,
Inc., from a person who has occusional or fortuitous opportunity to increase
his regulat wages by supiementiary carnings.

A triungle in human relatlonships involves difficalties and usually glves
rige to considerable argoment. Cases now befove the National Railroad Adjust-
ment Board indicate that this one is no exception te the rule. It witl probably
he better in the long run for all three ol the partiey concerned with the ques-
tion of express commisgion on any given radlway to have their respective
rvights and vespopsibilities elarified, than it will to be continually invelved
in needless disputes. It must be remeinbered that comiuissicns flgure in nego-
tiating agrecments as well as in interpreiing thein, and it is camy to picture
representatives of employees minimizing their importance and magnifying
their precariousnpess while a given railway is magnifying their significance as
1 dependable source of income.

In the instant case, the railway company and the Railway Express Agency,
Inc., joinfly have underiaken to revise commissions in a manuner which consti-
trites in essence derial on the part of hoth the railway and the Express Agency
of conlracinal obligotion to the agents concerned, for the maintenance of the
rate of commisgions which obtained before the revisions were made. oth the
Railway Company and the Railway Express Agency, Ing., dre coversl hy the
Amended Railway Labor Act. If, therefore, the establizshed rate of cominig-
sion should he interpreted as a contractual obligation nwny change in the rate
would have to be made in confarmity with the provisions of Section 6 of the Act.

Agssuming a contractual obligntion, and assuming, as in the instant case, ex
parie action without proceeding under Section 6 of thie Amended Rallway latbor
Act, the guestion then arises as to whether in secking redress the Railway
or the Iixpress Agency, or both of them together, should be hailed into Court,

In deciding this case then, two questions must be answered: First, did the
established rate of commissions constitute a contractual obligation subject o
tiwe provisions of Soction 6 of the Amended Railway Xabor Act? Sceond, if
payment. of the established roic of connission was a contraetual obligation,
was it the responsihility of the Railway Company or of the Rxnress Agency,
or were they joinfly and severally responsihie?

As {0 the first question, there is ample precedent to establish the ohligation
either to coutinue paying commissions when snch connnissions were in force
at the the time wage schedules were adopted, or to adjust wage schedules when
payvment of commissions ceases, However, in response to cifation of cases which
have enforced this ohligation, argument is advaneced that no such obligation
exists when merely the amount of commissions is altered. In support ef this
position, it is argued that express commissions vary widely from month to
month, season to seson, and from year fo year and that sueh varia{ions greatly
affect the total compensation of the railway employees involved., In further
snnport of this view, it is peinted out that the Ywage fabric” of these cmployees
is subject to change, and when such changes oceur either one of the parties
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desiring the change in wage rates must serve notice of this desire and Xl fov
conference,

The Ileiferee is of the opinion that neormal fluctuations in commissions, due
to factors other than the willful acts of either the railway or the lixpress
Ageney, must staind In gquite a Gifferent lght from flisduations oeen=ioned hy a
definite chango in the Lasis gpon which express comliissions are figurad, 1t
would appear toe be i highly techinical argument that abolition of commiss

101
which s the equivalent of a eeddoetion of 100 percenl would require a revigion
of 1he wage rates; whereas, o veduction of ninety percent, seventy-five percent,
fifty percent, or any cther material amennt would nol reguire sneh revision,

The Deteree finds that woder the agresmnent in which Bypress commissions
wepre coupidered in establishing the wage seale a mutual obligation ewists o
nuintain tha rate of commissiens intact, or to adjust the wage senle (o come-
pengnte for ehiange In the rate of commissions untit such time ag wnoe vates
o combiissions or hoth are ehanged in accordance with Section 6 of the
Aniende:sl Railway Labor Act.

The record of the intant case indicates that both the railway cempany ol
the Kxpress Agency participated in the change in the rate of commission which
gave vise to this compluint. This fa¢t males it pertinent to cousider the
secoil] question propounded ahove, as to the respective obligations of the Rail-
way Company and the Railway Express Agency, Inc.

The Rceforee is of the opinion that the relationship between express com-
missions on the one hand and the rates which agents ave paid by the railways
on the other goes consideralb!y deeper than merely confirming an obligation
cither fo maintaln rates of woazes amd connnissions Indnet or 1o make adjust-
ments in the way legally prescribed,

As Tong ax o railhway comnpany o the Rajbway Bxpress Ageney, Inc, is in o
pogition to #hifl responshilitics back and forth, the purpoxes of the Amended
RBailway Labor Act in re-pect to this three-cornered relationship are bound
to be impeded.  These purposes, 84 stated in Section Two (2), ave as fellows:

“Seorion 2, The purposes of the Act are: (1) to avoid sny juterruption
to comunerce or to the opewmition of any carrier engiuged thercin; (2} to
forbid any limifation upon freedon: of associntion among employees or any
donial, as a condition of employment op otherwise, of the right of cin-
ployees 10 join o lahor orgauization; (3) to provide for the complete inde-
penddence of carricrs and of cmployees in the muatter of self-organizution
to earry out the purpeses of this Act; (4) to provide for the prompt and
aovderly settlement ot all digpuates concerning vates of pay, ruleg, o work.
ing conditions; (5) to provide for the prompi aud orderly settlement of alt
disputes growing cut of grievances or out of the interpretation or applica-
tion of agreemernts covering rates of pay, rules, or working conditions,”

In the same fection, the purposes of fhe Act are further amplified in the
first paragrap onder “Geperal Duties,” This paragraph reads as follows:

“It shall be the duty of all carvriers, their cofficers, agenty, and em-
ployees to exert every reasonahlo effort to thake and maintain agreements
concerning rates of pay, rules, and working counditions, and to settle all
disputes, whether ariging out of the application of such agreements or
otherwise, in order to avoid any interruption to commerce or to the opera-
tion of any carrier growing out of any dispufe between the carrier and
the employees thereof,”

The railways of the country and the Railway Express Ageney, Iuc., are both
covered by this law. "There can he no doubt that Congress intended that
employer-employce relationships involving express business, as well as rela-
tionships involving roailway business direet, should be amically, efficiently, and
promptly adjusted under the provisions of the law.

Argument has been advanced in this ease to the offect that in respect fo
express business, agenig are not the employecs of the railway in a way to
make the railway contractually linble for their commissions. In ancther case
now hetfore this Division, argument involving eluborate definition of the abstract
legal requirements, requisite to establish the cmployer-employce relatienship,
was advanced fo establish in law, the faet that agents are in no gense emplovees
of the Railway Express Agency, Inc. The Referec has also carefully neted
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the rulings cited in that case (TI-247) which as s matter of legal definitiog
seem to uphold that view

Courts are frequently called upon to resolve legal impusses of thiz kind and
the high authority of the Supreme Court of the United States may be invoked
for appiying the rule of reason to them. Taking a ressonable and realistic
view of lhe three-cornered relationships between agents, the railway on which
they work and the Railway Bxproess Agency, Ine., the Referce cannet fail to
be impressed with the cloge coupeetion between the Railwavs of the United
Btates and lhe Raliway Hxpress Agency, Ine.  Althougi the Hypress Agency
is o weparate corporntion, it i3 owned anid controlled by (e earviers over whose
lines express Dusiness is earried. There are o number of specific foots which
necd not be cited in detall to show how the relationshipg between the carrviers
and the Raflway Express Agency are intetwaoven., Ambisuity concerning the
stalus of employees who serve botlh the railways and the Rallwny Express
Agency, ITne., and whose tofal compensation is made up of regular wages,
heurly, daily, or monthiy, ax the ease muay be, paid by the railwny and of
commissions paid by the Rallway Bxpress Agency, must inevitably make for
confsion and discord siead of the prompt and ordevly zettiement of disputes
whieh it iz the purpose of 1he Awmended Railway Labor Act fo promoto.

For the parposes of this Act, it appenrs elear that agents are primarily
employees of the particular railway on which they work, aml secondarily,
smplovecs of the Railwsy Express Ageney, Tne, whom ther sorve,  Legal
definitiony aside, they serve year io and year onl as apents of the Express
Agency, and it is net vital to the issues involved whether they are called
employees, fanctionaries, agonts, o what not,

The salient fact is that express commissions are inextricably interwoven
with the wages which the Railway contracty to pay agents. I1f must, therefore,
be held especiadly in view of the close property relationships between the
railways and the Railwny Express Agency, Inc., that the Railway by which
an azent is primarily employed and the Railway Hxpress Agency, Tne., by
which he is secondarily employed, are jointly and scverally oblignted to main-
tain the wage siructure of agreements, insefar as oxpress commissions are
found to be an essential factor in determining the wages to be paid by the
rajlway. In the judgment of the Referee, thiz ruling would ba sound even
though the railways and the Railway Express Agency, Inc., were not in these
vorporite relationships as elosely interwoven a« they are. With them so
interwoven, such a realistic approach hecomes inescapable.

The most coffective way in which the railways and the Railway FBxpress
Agency, Inc., can dizcharge the duties imposed by agreements and by the
Amended Railway Labor Act is to meet squarely ihe general question how
matters involving express commissiong supplemental to wages paid for service
to the railway shall be handled. That is the responsible way to proceed and
in the judzment of the Referee it will prove in the long run meore satisfactory
for all concerned, than to be eonfronted by the inevitable disputes sure to
result from shifting responsibility hack and forth.

Although as above noted, the Referee is aware that the Raitlway Express
Ageney, Inc., disclaims the status of employer to agents, working for the
Agency on commission, anid although he iz not advised of the existence of any
formal agreement hetween the Railway Kxpress Agency and the Agents em-
ployed by the Carrier invelved in the instant case, he still holds that within
the purview of the Amended Railway Labor Act agents are secondarily em-
ployees of the Railway Fxpress Agency, Ine. As to the existence of agree-
ments, the Referec holds that the force of established practice, taken together
with the fact that the vate of commissions on express business is a vital factor
in determining the rate structurve in rospect to serviee nerformed for the rail-
wiy, makes the responsibility to pay commissions at the rate contemplated
when the wage rates or: the railway were agreed to tantatnount, in the purview
of the Amended Railway Labor Act, to s triangular agreement between the
three parties involved and subject to terminastion only in conformity with the
provisions of the Act,

In holding that the railway concerned and the Rallway Jxpress Agency,
Inc., are jointly and severally liable under agreements in which express com-
missions constitute a factor in the wage struecture of agents, the Referee {s
aware that the question remains open whether to make the Railway or the
Railway Express Agency, or the two together, respondents in cases involving
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express commissions. The answer to that question would naturally depend
upon the language of the particular agrecinent angd the circutustances surround-
ing the case.  In the instant case, the railway and ke Railway Iixpress Agency,
Inc,, woere participants in {he ehangs D commisszions of which cowmplaint i3
made. ‘Lhe Refcree is of the opinion ithat petilioners would Liave been within
their rights under {he agreement and the Amended Railway Labor Act to have
hailed them jointly betore the Board. They were equally within their rights
in making the Railway the respondent. In either case, the claim would stand
ot fall on itg merits,
AWARD

{a) 'The carrier respondent in this case ghall either cause the Rallway Ex-
press Agency, Inec., to restore the rate of commissions as of the date when the
rate was changed or compengate the claimants for the monetary loss sustained
because of the change of rate,

(b) If the carrier and the Railway Express Agency, Inc., clect to leave the
changed rate of commigsion in force, the carrier shall continne to make gowd
the loss to elaimants oceasioned by the change in the rate of commissions,
pending notice and negotiation, in conformity with Section ¢ of the Amended
Railway Labor Act.

By Order of Third Division:

NATIONAL RAILROAD ADJUSTMENT BOARD.

Attest:
H. A. JounsonN, Secretary.

Dated at Chicago, Illinels, this 17th day of Sepfember 1936.



