Award Number 298
Docket Number TE-247

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Willard E. Hotehkiss, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGEAPHERS
RAILWAY EXPRESS AGENCY, INCORPORATED

DISPUTE.—

“Claim of the General Committee of The Order of Railvoad Telegraphers
on seaboard Air Line Railway that:

“(1) The commission rate on carload express shipments accruing to the
joint railway-express agent at Lawtey, Fla., as esfablished by Article 2
of the Express Agreement of Awgust 1, 1017, and at a)i other joint ngencies
on Seaboard Ajr Lince handling cacload eXpress shipnienis, shall be re-
stored as of the date the rate was avbifrarily reduced,

“(2) That the minimum amount of evmwmission of ten dollars ($10.60) per
month, as establishied and guaranteed by Arvticle 2 of the Express Agree-
mend of August 1, 19317, shall be restored to the joint railway-express
agency at Ruthevford, Ala., and at all other Joint railway-express ageucies
where the minimum rate has been arbitrarily reduced or reduced through
individual agreement between the express company and agent; and ithat
these ageuts be refroactively reimbursed in the amount of the difference
that should have been paid under the express agreement.

“(3) That all trangfer allowances established by Article 8 of the Ex-
press Agreement of August 1, 1917, and higher rates in effect which have
been arbitrarily changed, or changed Ly individual agreement, as at Mon-
eare, N. C,, shall be restored retroactively to the date such changes were
made in violation of the Express Agreement, and all agents affected be paid
the differetice due them under the Express Agreement.”

FINDINGS,—The Third Division of the Adjustment Beard, upon the whole
record and all the evidence, findg that:

The catrier and the employees involved in this dispute are respectively carrier
and cmployee within the meaning of the Railway Labor Act as approved
June 231, 1934.

The case comes before this division of the Adjustment Board exclusively on
the question of the Board's jurisdiction.

The parties to said dispute were given dne notice of hearing therecn.

As result of a deadlock Willard E. Hotchkiss was appointed as Referee to
sit with the Board as a member thereof.

On request, there hag been o rehearing of the case with the Referee sitting
as a member of the division.

A long and carefully prepared record is before the Board, extensive briefs
have been filed, and the case has been ably argued,

BACKGROUND OF DISPUTEH.—REifective July 1, 1909, a signed agreement
was executed between the Southern Express Company and the Southern Express
Agents, who are jointly employed as railway and express agents on the Beaboard
Air Line Raflway, governing rules, rates of commission, and transfer allowance
for agents in the employ of the Seaboard Air Lire Railway, required by the
Railway to also serve the Express Company as agent, or perform transfer
service at railroad stations. This agreement was revised as of June 1, 1912,
and again as of August 1, 1917, and was in full force and eftect when the United
States Railrond Administration assumed control and operation of transporta-
tion by railroad,
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Avticte 18 of this A

sent provided :

NO chnzge will beomade o the foaregoing acticies until aficr notice of
Pbivty (5300 days in writing has been given.”

Ou June 2, 1918, the United States Government, through the Director {(reneral
of Ratlvouds, nesotinted o Memorunduin of Aoreement witli the four principal
caPresy colupaades operaning at ilat time, including the Hedghern Fxoress
Compony ithreough the wmodinum of a newly organized juint operating eowpany
titlial the “American Railway Express Clompany”, which company vivier ihe
terims of the Memorandim of Agveement was the s0le ageni of (ke Goveinient
under the =upervision of the Director (Geuerval of Railvcads 1o conduetr the
express transportaticn business upon adl Mees of  vaiteond wnder Tedevad
cuniral.  The American Raibway Express Compuiny, & joiut operating company
for tlie Adamns, American, Wells-Irargo, and Southern Iispress Companivs, wis
inddniained alter tohe fernination of Federal conlrol, aad on Sepiember 1,
1920, ui the end of the Guarantee Clause (See. 209) of the Transporiation Aet,
1920, a “Uniform Coutract for Hxpress Operations over Rail Lioes” was pre-
pared and exeented betwepn the American Railway Hwpress Compaby amd Radl
Companics in the Unlted States, including the Scaboard Adv Tine Hailway,
whereby the Express Cempnny wae geented the exelg=ive richt and priy
to control, conduct, and transact all of the express trauspoitaiion business cver
ils lines.

An of March 1, 1929, the Rail Companies in the United States united in ac-
guiring the American Railway Express Cowpany througlh their own expuress
ageney, thereafter known as the Railway Express Agency, Inc, and have since
conducted the operations of the express business through such express agelcy,
and on fhe Seahoard Air Line Railway in particular.

The record shows: that the tenas of lhe contract, effective July 1, 1917, re-
mained in effect until April 1, 1930, when the Railway Express Awgency, Inc.,
placed in effect a fut rate of five dollarg ($5.00) per ear on carload ghipments
and, following that, made individual agreemenls with certpin of the joint
agelits to handle express business on a straight commission basis aund o re-
duce the transfer allowance below that gpecitied in the agrecment.

PETITIONERS’ PO3SITION.—The petioners submit that an agreement was
entered into by the Soutbern Express Compiny in August, 1917, with a Com-
mittee of the Order of Railroad Telegraphers in behalf of the joint railway
express agents, that its obligations passed {o the successor companies—Ifirst, the
American Railway Express Company, then the Railway ISxbress Agency, Inc,
that 1hese obligations contintedd to be assumed until April 1, 1830, when in viola-
tion of the agrcement the Railway Express Agency, Inc, took the action upon
which this elaim iz oo

The petitioners fuiiher contend that the agents are empioyees of the Rail-
way BExpress Agency, Ine., within the purview of the Amended Rallway Lahor
Act and that even if the agreement, effective August 1, 1917, should be held not
to bind the Railway Express Agency, Inc., the Board should nevertheless take
jurisdiction and decide the case on its merits as constituting a grievance to he
adjusted under the terms of the law.

In support of their contentions, the petitioners argue subgiantially as follows:

They submit, as Exhibit “D”, copies of letters during 1925 between the super-
intendent of the American Railway Express Company and the General Chairman
of the organization which relate to changes in rates of commissions; also, as
Exhibit “E”, a letter of April 8, 1930, from the superintendent of the Railway
Express Agency, Inc., agzin relating to change in rate of commissions; as Ex-
hibit ©“T™, a lelter of December 17, 1931, from the Alabama Public Service
Corgmission refating to a petition for ciosing of an agency the hearing upon which
involved consideration of the changes in rates of commiszions, particularty
as relating to the winimum for express agents: as Hxhibit “G”, a letter of
Jarmary 23, 1935, from the superintendent of the Railway Express Agency, Inc.,
changing the vate of commisgion paid individual agents; as Exhibit “H”, another
letter from the same officer dated June 5, 1935, relating to change in respect
to guarantee; as Exhibit “I”, an exchange of letters in 1925, between the Vice
President of the & A, L. Railway Company, the General Chairman for the
cmployees, and the General Manager of the American Railway Express Company.

Fhe petitioners nrge that the econtract between the joint agents and 1bhe South-
crn press Company was talien over by the American Raitway 18xpress as one of
tin: Nabhiiitdes of Lhe Southern Express Company, and they eite a number of de-
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cigions of varous eourts as holding that it v nol necessary that such eontract
be actually assigned fn order to make the Awwerican R.,l][\\"ly Express Company
answerable for the liability of the Southern Express bompdny

Reliance iy placex] by petitioners upon the definition of joing emipleyecs by the
Interstate Uomperce Commisgion in certain rales to ioenily thoe as Ioxpress
Company employecs.

Petifioners submit also that the {iling of spplication {or bond ig evidence of
thve cruployeos’ reintion to {he Bxipress {‘e‘mp‘ y

The {estimony of 1. Charles . Neill, rep lutive of the Southeastern
Carriers in a hearing before the U. 8, It 1. Labor Dourd in Doeeket 4024 which
indicated the righi of the Express Company to cmploy and disaniss tiwe rallway
ngents from Expregs Company sevrvice wag eifad as establivhiog the cinppioyer and
employee relation.

Petitioners also rely upon fthe recent act of Congress levyiing income tax upon
employees of carvier ag defining ihese ruibway s'alion agenls alse employed as
express asents as being also emplovees of the Express Agency.

RESPONDENDS PGRETION- The nositicn of fhe Rabliviy 10xpt i‘ S Ageney

ig thui the complainant pardies ave not cmpluyoss of e Hxpress |
ihat the ngrecnoni bebween the Juing agents and th-.e TSI EERATE e
pany it not an acrecment io which the Order of Roabread el o

party as they contend, is evident sn o the free off 1}1u IR
centy] Tor the joint agents by one D, Max., Although he
ma for the O, R, T as ghe plaintiff alleges, he signed tiis
Joint Arenty” and the contract must stand as signed, o
the O. R T. The O. 1L T not being a party 1o 1but cont
not maintain o proceeding hefore this Desnrd hused uoon =
The American Railway HExpress Conpaiy, Upoil thie s
ment with the Director Geperal of Wallveadds T 1Y
agrecinent between the joint ngents and the H:nhumu L\;
tatter continued to be and Sll]l I oa con :oi.u.h-, The g TSI RIS
Government and the Am e Ivitway o t1
ment of agents’ commissions vo.aid he 1() Hn' ‘>|1<~‘ 'm. Geteianl, A Fwe
nnderstanding Gid, they adiil; in Dt proviin 7 of A
nisgions directly to the agents, hut this thoy s 13y swfie g eelue
with the Director Genevat and IwL in accordane: with any ceinentl hrfwern
ine railway agents amd the express company. Tha coninms e the
soane rate a8 those of the Seathern Fanress orppainy. Those compuissions
woele deteriingd by the confract wirh the Dhive Geenera] mad, thoush the
=ame 18 those previously pald by the Southern preds Comnany, wWioeve ol
coepenident apon any contriret or ubderstonding hebween The Anweriic
Fxpress G(\m[)anv and the Joint railroad agents or the O R, 1L
The agrecinent with fhe Director Geaeral hod o ter
eXDoesi companies which formsed  fhe Aveid o Company
woild tarn over to the pew corporation all confmicis, ITowever, Jw assign-
Wk o the Routhern Bxpress contract was overs poede under the {erm ol the
new coptract with the Liirecoor Geieroi.  That et never wad accepied by
the American RBailway IIxpress Compnny, and no contenel was ever made
hetween the joint agents and the American Qaibway Hxpress Company and
no sueh eontract his ever been exccuted by the Dadlvway Hxpress Ageney, Inc.
The rvespondent c¢ited a decision of the Subrenie Court of Nerth Cuarolina
in alnswor to petitionerg’ arguwitent that acinal assignment of cootract was
net nevegsnaty inoorder To bind the saceessor company | Railway Ixpross Agency,
Ine) and held that citations by complainants were eages involving fraud,
Several pther eitations were made und emphasized as supporting respondent’s
position that the Auguast 1937 contract is not in foree.
in further support of their position, it was peinted out that beginning
September 1, 1920, the American Railway Express Company began the conduct
of buginess under a contract known as “Uniform Gontract for Iixpress Opera-
tions over Rail Iines”, which continued in effect until Marelh 1, 1923, when
{he “Amended Uniform Contract for lxpriessg Operations over Rail Lines”
hecame efieviive,  These two coniracts coniained ameng other things provisions
jor the vailway company’s empdoyees {o act as agents of ihe Bxpro -
pany, efe. On Tebruary 28, 1920, 1he Amervican DRaily
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Wiy H¥press Company
censed to couduct business anad G conivects i oexwtence woere astigoed by
thiat compuny by specifle a =raent hetween the parfies concerned.  Tn partic-
niny referonce to Inbolr agreoments, ail three ;_-rlm.s, the American Railway
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Hxpress Compnny who relinguished, the Railway Express Agencey, Inc., who
uccepted, 2l thae Bbor organization invoived, joined.

Respondent submits that it has never included commission agents among its
claployees 1 reports to Ineerstate Cominerce Commission, also, that the filing of
i bond does not constitute an employer-employee relationship. Respoudent also
tikes isque which conelrision drawn from lestimony of Charvies P, Neil above
cived sud dendeg that i5 dismizred or employed express agents, Regpouilanl says
it ig definitely and clearly establizhed that they wmay he disoizzged only by thoeir
railway employers, fxpress Agency, they say, has no authority to hire or
projiuote or diseiplitie such ngeats, They perforn service Tor the Express Agency
incident to their oty resulting from liweir railway employment and not hecauss
of an employment relation to the Hxpress Agency. In orad argument it was
maintained that even in cage of peculation, the Express Agency would be power-
Jegs to do movre than ialke its business away from an ageni unless the railway
wete willing to disiizs him,

espondent wiso Inakes the point that the BExpress Ageney does hot regard
these agents as cwmployees in respect to requirveinents of the Income Tax Law.
Alse, that these joint agents are not subject te rales governing hours and work-
ing condifions of employees of the Express Agency., These rules specify that
they shall not apply to individuals performing special service requiring only ¢
party of their time from other empleyment oy te these paild on a commizgion
basis,

Respondent’™s contention that joint agents sre not employeces, that the agree-
micnt of August 1917 is not in Torce, and that the Q. 12, 1, is et in & position to
mnainiain a procesding before thig Doard based upon the August 1917 contvack
with the Joing agenis is relied on to exclude this case from the jurigdictien of
the Board nnder the Amended Railway Labor Aet.

The Altorney for Respondent at oral hearing before this Division with the
Referee was emphatie in the position that a grievance under the Amended Rnil-
way Labor Act must arise out of an agreement ; if there is no agreement, accord-
ing 10 his view, there can be no grievance. In emphasizing furiler the lack of
responsibility on the part of the Railway BExpress Agency, Ine., arising out of
the conlention that the joint agents are not employees of the Express Agency,
Altorney for Regpondent cited the circumstance in which the Express Agency
mighit arrange with & drayman to look after express business. It is obvious, he
mitinteined, that in those circuinstances the drayman would not in uny sense
he covered by the Amended Railway Labor Act in respect to his relaticns with
tke Railyway Express Agency, Inc.

The respondent advanced further argument against covering thig case in
under the termsg of the Amended Ruilway Labor Act to the effect that the con-
traet which petitioners allege was violated antedates the Transportation Act.

OP'INION OF REFEREE.-—The Referee iz not disposed to enter inte any
mintite analysigs of the somewhat elaborate legal arguments advanced by the
parties to this dispute. For the most part he believes that they are not cruecial
to the basic issves involved in the case.

Irrespective of the present validity of the contract between the joint agents
and the Southern Hxpress Compauny, effective August 1, 1917, and irrespective
of the status of Mr. May as a signatory of that contract, the fact remains
that the practice by which railway agents are paid commissions for services
performed for companies otlier than tleir principal employer, the particular
railread company, iy sufliciently general to be regarded as part and parcet
of the system under which industrial relations on American railways are
conducted. The recipient of commissions under such a system is in an entirely
different status, both as regards his primarvy employer, the railway company,
and as regards his secondary employer, in this case the Railway Express
Agency, Inc., from a person who has occasional or fortuitous opportunity to
increase his regular wages by supplementary earnings.

From whatever point of view regarded, the relationship between any given
Railway, The Railway Express Agency, Inc., and the joint agent who works
ore that railway, is a triangle no side of which can be removed or weakened
withont considering what 1he result will be to the other two sides.

If this Board is legally empowered to clarify the respective rights and re-
spongibilities of the parties to this thrce-cornercd arrangement, it will prohably
Ise better in the long run for all concerned to have that done than it will for
them to be continuously invelved in ncedless disputes.




511

Since the Agreement of August 1917 was supposedly in force prior to April 1,
1980, we are warranted in assuming that comimissions figured in negotiating
the wage agreement with agents on this Railway, and this fact cannot be
ignored in dealing with cases in which commissions are invoelved.

The Referee finds, iherefore, in this, as in any other ease in which express
conunissionss were cousidered in establishing the wage scale for agents on any
railway, an obligation exists cither to maintain (he rate of commissions intact
or adjust the wage scale to compensgate for changes in the rate of commissions
until sueh time as the wage rates or the commigsions, or both, are changed
in accordance with Section 6 of the Awmended Railway Labor Act.

But the relationghip between express commissions on the one liand and tlie
rate which agents are paid by the railway on the other goes even deeper than
ihis. As Tong as a railway company and the Railway Express Agency, Inc,
are in a position to shift respousibility back and forth they will be under
gtrong pressure to do so with the result that the purposes of the Amended
Raiiway Labor Aect, in respect to this three-corneced relationship, will be
impeded. 'These purposes ag stated in Section 2 are as follows :

“Secrrox 2. The purposes of the Act are: (1) Lo aveid any iuterruption
to commerce o to the operation of any carrvicr engaged thoevein; (2) to
forlid any lmitation upon freedom of asscciatiocn among employees or
any denial, as a condition of empleyment or otherwise, of the right of
emnployees 1o join a labur organization; (3) to previde for the complete
independence of carriers and of employecs in the matter of self-organization
to carry oat the purposes of this Act; (4) to provide for the prompt and
ol'derly setilement of all disputes concoerning rates of pay, rules, or working
conditions: (8) fo provide for the prompt and orderly settlement of all
disputes growing out of grievances or out of the interprelation or appli-
cation of agreements covering rates of pay, rules, or working conditions.”

In the samc section, the purposcs of the act are further amplificd in the
first paragraph under “General Duties.” This paragraph reads as follows:

“It shall be the duty of all earriers, their officers, agents, and employees,
to exert every reaschible effort to make and maintain agrcements eon-
cetning rates of pay, rules, and working conditicns, and to settle all
disputes, whether arising out of the application of such agreements or
otherwise, in order to avoid any interruption to commerce or to the
operation of any carvier growing out of any dispute between the carrier
and the cmployees thereof.”

The railways of the country and the Railway Iixpress Agency, Inc., are both
covered by this Iaw. There can be no doubt that Congress intended that
employer-employce relationships involving express business, as well as rela-
tionships involving railway business direct, should be amieably, cfficiently, and
prompily adjusted under the provisions of the law.

Argument was advanced in a case which is being decided coneurrently with
the insiant case and from which part of the language of this deecision is bor-
rowed, Award 297 (TE-271) to the effect that the agents involved in that case
were not employces of the Railway in respect to express business in such a way
as te make the railway contractually lianble for their commissious. In this case
argument involving elaborate definition of the abstraet legal requirements reqgui-
gite to establish the employer-employee relationship is advanced for the purpose
of establishing in law, the fact that agents are in no sense employees of the
Railway Express Agency, Inec.

The Referce has noted carefully the citations in the these two cases, hy which
disclnimer of responsibility for commissions is supported. He is prepared to
admit as & matter of abstract legal definition that the citations do in fact ap-
pear to support the argument advanced, However, as applied to the instant
case, it is not possible to upheld disclaimer of respondent for ohligation to
maintain the rate of commissions, in the lght of an instrument which, over a
long period of years, was mutually regarded as an agresment hy the joint
agents and the Southern Express Company and its snecessors, and which speei-
fied definitely how it could be terminated., The Instrument has all the car-
murks of being an agrteement in respect to an employer-employee relationship.
Without challenging any of the legal citations advanced, there would appear
to be grave doubt whether a relationship whieh hag continued over a long
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period of years under an Instrument whieh to all intents and purposes is an
employer-enipioyee agreement and, which contaius specific stipulation for ita
termination, ¢an suddenly be arbitrarily relieved of the attributes of an em-
ployer-cmployee relutionship by ex parte action.

If, as in several other cages which have come before the Board, the parties
had entered inte some temporary arrangement, there are many eireumstances
which would permit ex parte denouncement of such an arrangement. Such ace-
tion in at Jenst one case has been npheld by rhis Beferee Award 272 (CL-276).
In the insteat case, however, there can be no serious guestion that the instru-
ment of August 1917, operated with all the force and effect of a regular agree-
ment from its inception, until April 1, 1930, when it was termibated, if af all,
by the ex parte action of the Railway Express Agency, Inc.

Tie Tact that the ex parte action of the Railway Express Agency, Inc, ante-
dated by more tlhian three years the passsge of the Amended Ruibway Labor
Act might, as respondent maintains, weaken the argumnents of petitioners that
thiz Board should sssome jurisdietion if the Agreement of April 1917 and the
Act of 1934 were the only instruments and the only legislation by whieh the
trinhgular relationship between joint agents, the railway involved in the par.
ticular case, nud the RHailiway LExpress Agency, Inc, were covered. That, how-
ever, is not the situation, Triangular ayrangements like the one here unden
consideration have been for many years standurd practice on American Radl-
ways and the legislation of 1934 is aenduatory of previous legislation which,
under different forms and provisions, had to a considerable extent the same
puIrpose i respect to industrial relniions ag the Amended Railway Labor Act of
1934, 'This was hotably true of the Act of 1926.

In cousidering the essence of these triaogular relationships, the Referee
cannot fail to note the close connectinn between fhe railways of the Unifed
States and the Rallway DIxpress Agency, Inc. Although the Express agency
is a sepurate corporution, it i owned and controlled by the carriers over whuse
lines express blsitess is carried.  Ambiguigy concerning the stutus of employeey
who serve both the railways and the Railway Express Agency, Ine, and
whose totul compensation is made up of regular wages—hourly, daily, or
monthly, as the cage may be, paid by the railway, and of commisgions paid
by the Railway BExpress Agency, Ine, must inevitably make for coufusion
and discord instead of the prompt and orderly settlement of disputey which it
was the purpose of the Aiwmended Railway Labor Act, aud substantially of
earlier legislation, to promote.

For the purposes of the Amended Railway Labor Act which covers the Rail-
way BExpress Agency, Ine., as well as the railways, it appears clear that agents
are primarily employvees of the particular railway on which they work and,
secondarily, employees of the Railway Express Agency, Inc,, whom they serve.
Legal definlfions aside, they serve the Railway lixpress Agency, Inc., yeat in
and year out 28 agents and it is not vital to the isgues involved whether we
call them agents or employees or functionaries or any other title which we
may uge to describe their positions.

The galient fact is that express commissions are inextricably iuterwoven
with the wages which railways contract to pay agents. It must, therefore,
be held especially in view of the close property relationships belween the rail-
ways and the Railway Hxpress Agency, Inc,, that the Railway by which an
agent iz primarily employed and the Rallway Express Agency, Inc., by which
he is secondarily employed, are joinily and severally oblignted to maintain
the wage structure of agreciments, Insofar ag expresg commissions are Tound
to he an essential factor in determining the wages to be paid by the railway.
In the judgment of the Referee, this riling would be sound even {hougl the
railways and the Railway Express Ageney, Ine, were netf, in these corporate
relationships, as clozely interwoven as they are. With them so interwovern,
such & realisgtic apnroach becomes ineseapable.

The most effective way in which the railways and the Railway Hxpress
Agency, Ine., can discharge the duties fwpesed dy agreements and by the
Amended Railway Labor Act is to meel gquarely the general question how
matters involving express commigsions supplemental to wages paid for servien
to the railway shall he handled. That iz the responsible way {o proceed and
in the judgment of the Referee it will prove in the long run more satisfactory
for all concerncd, than to he confrented by the inevitable disputes sure to
result from ghifting responsibility back and forth,
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In the case referved te above, Award 297 (TE-271), decigion on which is
being rendered concurtently with decision in the instant case, the Referes was
not advised of the existence of aly formal! agrecment between the Railw:
Express Agency and the Agents brinarily emploved by the carrier iovolv
in that ease. The Referee held, however, that the foree of estabiished practice
in respect to express commissions, taken together with the fact that the rate
of commissions on express business was a vital factor in determining the
riate structuie in respect to the service performed for the Railwuy, made the
regponsibility to pay conmiissions at the rate contempluted when the rates
on the railway were agreed to fanhtamount, in the pmrview of the Amended

Railway Iabor Act, to o triangwiar agrecwent between (he tlhiee parties in-

voived and subject to teormainafl
the Act.

in the instant case, whoether or mnot we vezard the ngreement of August
1017 as still in efleet, the long years during which that agreement was opei-
ative would in the judgment of the Referce fortify the position which he took
in Pecision on TE-LTL (Award 207).

As in that case, the Referce s awarve tiiat in holding the railway eoncerned
and the Hailway Express Agency, Inc, jointly and severally Table under
agreements in which expresg conmissions constitute g Tactor in the wage
gtructure of agents, the question remaing open whether to lake the Rail-
way or the Railway Express Agenecy or the two together respondents in cases
involving express commnissions., HMepeating the language of the decigion in
Award 297 (Docket TIZ-271), “The answer to that gquestion woeuld naturally
depend upon the Ianguage of the puriicuiar agreement and the circumstances
surrounding the case.” In that case the Railway Express Agency, Inc, and the
railway were both participants In the change in commissions of which com-
plaint was made. The Referee held in that case that the petitioners would
have heen within their rights under the agreement and nnder the Amended
Railway Labor Act to have haled the railwuy anid the Railway Express Agency
jfointly before the Boavd: he also held that they were equally within their
rights in making the Railway the respondent,

In the instant case, the long history of coniractual relationships between
the predeces<ors of the Railway Express Agency, Ine, aud the joint agents
makes it proper for the representatives of the joint agents, the O. R, T. to
hale the Railway Express Ageney Defore this Board.  Since the O, It T. has
long Deen the acknowledged vepresenfative of agents in their dealings with
the railways and is now officialiy recognized us suoch representatives, the
Referve holds that the capacity in which D, May signed the agreement of
August 1917 is not material to the issues of this case,

Courts are frequently called upon to resolve legal impasses of the kind which
would result from a strietly leenlistic interpretation of the contentions which
have hecen advanced in this case. The high authority of the Supreme Court
of the United States may be invoked for applying the rule of reason to an
impasse of (his kind and that is the way in which the Referee has heen
disposed to approach this decision. He, therefore, holds that the petitioners
are within thieir rights in haling the Railway IExpress Ageney, Inc,, before this
Board.

v only in conformity with the provisions of

AWARD

Let the case be heard on its merits.
By Order of Third 1livision:
Nar1oNATL IRRAILROAD ADJUSTMENT BGARD,
Attest:
H. A. Jounson, Secrelary.

Dated at Chieago, Illinois, this 1Tth day of September 1936,



