Award Number 299
Docket Number TE-256

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Willard E. Hotchkiss, Referce

PARTIES TO DISFUTE:
THE ORDER OF RAILEOAD TELEGRAPHERS
GREAT NORTHERW RAILWAY COMPANY

DISPUTE.—

“Claim of the General Committee of The Order of Railroad Telegraphers
on the Great Nortbern Railway, that the mapagement of that company
viplated the Telegraphers’ Agreenient Ly arbitrarily removing the agent
at Ballard, Waskincton, from his regalarly assigned position at that poing
in September 1931, and arbitrarily extending the jurisdiction and super-
vision of the agent at Seattle Dock, Washington, a position not within the
provisions of said agreement, over rthe position at Dallard ; that the position
of agent at Rallard shafl be bulletined and filled freur the Telegratibers’
List and award the position to an employe subject to the terms of existing
agreement belween the parties and in the munner therein preseribed.”

FINDINGS.—The Third Divigion of the Adjustment Board, upon the whole
record and all the evidence, finds thot:

The carrier and the employe involved in this dispnte are respectively carrvier
and employe within the meaning of the Railway Labor Act as approved June
21, 1034,

This Divigion of the Adjusiment Board has jurisdiction over the dispute
invoelved herein.

The parties to said dispute were given due notice of hearing thereon.

As a result of a deadloek, Willard E. Hotchkiss was appointed Referce to
git with the Division as a4 member thereof.

An agrectuent bearing effective dale August 1, 18927, is in effect between the
parties.

The parties have certified the following “Joint Statement of Facts”:

“Agreement hetween the (reat Northern Railway Company and the
Order of Railroad Telegraphers designated as Schedule No. 5, lists among
the positions covered thereby, position of ‘Agent-Telegraplier, Rallard, rate
83 cents per hour. Schedule No. 5 became effective Augost 1st, 1027, and
is still in effect. Rate of pay was revised by mutual agreement to 85
cents effective May 10th, 1930.

“Dulletin Ne. 130, September 19th, 1931, read:

“iToffective September 22nd, Ballard Passenger Agency will be closed.

O, MeDoenNoucH, Superintendent.)

“F, (. Griffin, the regularly assigned agent-telegrapher at Ballard, was
therveupon checked out and supervision and jurisdiction of business trans-
acled at Ballard thereafter was assigned to the agent at Seattle Dock, a
position exempt from the provisions of Telegraphers’ Agreement as per
Article XXX-e¢.”

POSITION OF EMPLOYES.—The essence of this claim is that the agency at
Ballard was abelished in name, but was not abeolished in fact,

Abhout 1914 the company rearranged its tracks so as to by-pass the former
Ballard Station. A new passenger station was bunilt on the new main line
approximately one and one-half miles from the former station which was con-
tinued in operation with one agent serving both the old Ballard and the new
Ballard witheut ¢hange in rale of pay or working conditions. Thig was the
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condition when the Organization negotiated its fArst agreement with the Rail-
way. 'The position of agent-telegrapher at Ballard was incorporated into that
agreement which bore date of April 1, 1919,

The autonchile and passenger bus cat into the passenger business to such
an extent that by 1931 practieally no tickets were sold at the passenger sta-
tion, and the agent, My. F. €. Griflin, spent only (ime enough at the passenger
station to meet one train, spending the balance of bis time eaelh day at the
freight depot where he maintained his office,

On September 22, 1931, the carrier closed the Ballard passenger agency
and poarded up the windows of the passenger station. In addition, the com-
pany checked out the agent at Ballard freight station, K, C. Griffin, and turned
over jurigdiction of the station to Mr, H, T, Chrizstensen, agent at Seattle Dock,
a position not within the scope of the Telegraphers’ Agreement,

Patitioners maintain that the frelght depot was not closed in any detail but
continued open for business exactly as it had been for many years, and that
the action of the carvier had the effect of arbitrarily removing Mr. Griffin as
agent at Balfard and substituting Mr. Christensen in his place in violation of
the agreement. Detitioners cite Article XXX-(¢) and Article XXN1 of the
agreemient, 1o wit:

“Article XXX-C of current agrecinent, schedule No. 5, Page 17, specifi-
cally exempts the positions not eovered by our current agreement, and the
agent’s position ot Scattle Dock iz listed as among those not covered by the
agreement, as agreed to in the joint statement of tacts attached thereto.”

“Article XXXI of schedule No. 5, Page 18, the current agreement, reads
as follows:

“iQtotus Re-Classified Positions—Should the posgition of an agent classi-
fied in this schedule as supervisory be changed to a routine position, it
will then be eliminated from the provisions of Article XXX-(c), and will
revert to, atdl be governed by, the provisions of this schedule. Should the
position of an agent governed by this schedule be made supervisory (as
per Article XXX (c), it will be eilminated from this schedule and be
added to Articte XXX (¢j. Trausfery of any position of an agent io or
from the provisions of Article XXX -(¢) will be made only afier conference
and agrecment with employey representatives’”

Petitioners cite that no notice of any kind was served on them concerning
the contempiated action, no couferences were conducted, and no agreement of
any kind entered into; whereas, they submit that the agreement provides that
changes of this kind “will be made only after conference and agreement with
employes’ representatives.”

Petitioners submit that for some time after Mr. Griffin was checked out the
company continued to carry separate accounts at Ballard and only discontinued
to (o s0 when petitioners presented theiv claim hased on the contention that
the ageney at Ballard had not been abolished in fact and regquested the position
to he bulletined and filled from the telegrapbers’ seniority list. Petitioners fur-
ther cluim that after the removal of part of the accounting work to Seattle
Dock, the Ballard depot remained open as before and carried on a regular
frefght business as before. ‘The petifioners say that they continued to press
their claim to have the company buletin the position, and cite as evidence of
their claim that the ageney was not abolished an excerpt of a letter from Mr.
J. 2. O'Neill bearing date of April 20, 1933, to wit:

“T eannot agree with your views in regard to these positions coming
under the agreement of your QOrganization. The cashier at Ballard comes
under the jurisdiction of the agent at GN Seattle Dock who ig in effect also
the agent et Boligrd.”

Potitioners algg cite a letter which Mr. 0. . Johnson, General Chairman of
the 0. B. T., wrote to Mr, J. €. Rankine, Assistant to Viee President of the
Great Northern Ry., on July 12, 1935, in which this language i3 used:

“We do not question the right of the company to abolish positions, pro-
vided such positions are abolished in fact, but a8 in this case at Ballard it
is our contention that the Ballard Agency has not been abolished bul merely
vacated so far ag our craft is concerned apd said position placed under the
jurigdiction of an exclusive agent at Scattle Dock, a position not covered
by the present agreement but specifically excluded from the terms of our
agreement as stipulated in Article XXX-C.”
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On September 13, 1935, Mr. Rankine made vepiy to Mr, Johnson's letter, from
which the above exeerpt was guoted, as follows:

“Your letter of July 12th, in regard to position of agent at Ballard, Wash.

“I cannot agree with your contention. The position of Agent at Ballard
has been aholished in fact, accounts and pay rolls of Ballard having been
consolidated with that of Seattle Dock. I cannot comply with your request
for reestablishment and rebulletining of the agency at Ballard, which posi-
tion has not ewisted for over fwo years.”

Petitioners maintain that the statement in Mr, Rankine’s letter that the posi-
tion had not existed for over two years is equivalent to an “admission that the
agent’'s pogitlon existed until two years agoe, during which time we were asking
that this position be bulletined to our craft n the grounds rhat it had not been
abolished.”

i'etitioners also submit (Kxhibit E-1) “Official List of Officers, Agents, amnd
Stations, No. 103, corrected to January 1, 1934, in wbich Ballard is listed as a
separate freicht agency position with H. P. Christensen shown as agent at
Ballard, station No. 1807, cluss of office, “freight station.” This, they claim,
counlirms their position that the freight agency at Ballard has uever been
abolished.

Petitioners also cite photostat copy of hill-of-lading issned at Cashmere.
Wuashington, signed by the agent under date of October T, 1935, for che carton
of apples shipped collect from Oliver Johnson to Oliver Jolmson at Dallard,
Washington, Ballard being an open freight station aceording to the tarifls on
file at Cashmere. This hill-of-lading is Exhibit -2,

Exhibit E-3 is a photostat copy of original receipt issued at Ballard covering
this shipment, dated Oectober 11, 1935, signed by IL P. Christensen, agent at
Ballard, and stamped with the official geal of the Great Northern Railway
at Ballurd. Tetitioners submit that Ballard Station is under separate freight
tariffs and that shipments may be made, and are being made, in and out of this
station, both prepaid and colleet, and beth carload and L. C. L., exactly as at
any other open freight station where the company maintains an agent.

Petititoners submit that the word abolished means “to do away with,” or
“to bring absolutely to an end.” They say that if the station had been abolished
when Mr. Griffin was checked cut there would have been no reason to appoint
Mr. Christensen as agent, since when a pogition is abolished there is no pogition
left to he filled by another employe.

Petitioners further analyze the duties of an agent and the particular condi-
tions which constitute an agency.

Petitioners submit their current agreement schedule #5 which shows ‘Batlard,
Agent-Telegrapher,” rate 83¢ per hour, which rate, they say, has been changed
by mutual agreement to 98¢ per hour. They submit that the agreement now in
foree was to he effective until August 1, 1928, and thereafter until thirty days’
notice in writing shall have been given by either party asking for a change.
No such notiee has been given.

IMinally, they contenrd that so Iong as the carrier maintains an open station
at Lallard and business is being transacted there, the management has no right
to remove thig position from the terms of the contract.

The petitioners then cite the Scope Rule, Article I, of the agreement as gshow-
ing that “agents” ig one of the positions over which the Order of Railroad
Telegraphers has jurisdietion, They further submit that agents have always
perfurmed this elass of work and that Mr. Christensen’s position iz a super-
visory position not covered by the agreement or any other agrcement.

I'eritioners cite Award No. 8 of this division, besring date of January 21,
195 in which the division ordered the Rock Tsland to bulletin a position at
East Moline, Tllinois, which had been vacated but not abolished.

TOSITION OF THE CARRIER.—TFhe carrvier gives a history of the DBallard
Siation hefore and after Ballard was incorporated in the City of Seattle, and
refers 1o the absence of passenger and decline of freight business as the reason
for aholishing the ageney.

"he carvier points qut that Mr. Griffin, incumbent of the position, has cexer-
clged his seniority and has since been employed as ugent or telegrapher at
varicus points, The carrier fnsther submits that ne complaing in regard to
its action was heard until the spring of 1933 when a Jdispute concerning another
suh-Treizhl station in downtown Seattle arose, af which time cowmplaint was
filed hy the ORYT in reference to Ballard. The earrier points out that the other
corplaint has been dropped and that the management assumed the Ballard
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mitier was cloged since they heard nothing further in response to their declina-
tion to reinstuie the Ballard agency on November T, 1033, untii the present year
(1935) when the matter was again presented with the request for a joint
subnuission to this Board.

The carrier does not agree that ag long as any force of any kind is muintained
at Bullurd freight house to contract thie public in the bandling of railvoad
business that such transactions constfitute a separute agency.

The carvier coutends that ke agency has actually and in fact tofally dis-
appeared, The carvier also submits that one employe who performs this service
at DBallard, claswificd as an assistant casbier Beattle Dock, has occupied the
same pesition and perfornied the game duties he uow porforms for some
twelve or fiftcen years, and that he now junctions under jurisdiction of {he
agent at Seuttle Dock just as e did formerly under jusrisdiction of the agent-
telegrapler at Lallard.

The enrrier farther snbmits that there is no agency at Ballard, no sceounting
station, no Ballard accounts of any XKind as a separate reporting division, and
that Datlard is a portion of the territory reported through Seattle Dock
Agency, just as are dozens of stations on the Rallway where an agency #t one
time existed. It is also pointed out that there are stations where an agency
is maintained only at certain seasons.

Carrier submitys that the provisions of the Great Northern manunl pertaining
to the handiing of business to and from non-agency stations are being complied
with in handling all such business at Ballard.

Carrier’s KExhibit C-2 includes copies of typical waybills covering ireight
forwarded from Ballard, and notes that in all such cases the original point of
shipmoent at Buallard indicates that Ballavd station 8644 was billed through
agency at Seattle Dock, Station 8510, Carrier explains that the inelusion of the
name of the originating non-agency station is necessitated not for accounting
purposes but for statistical data, which is maintained separately for each loca-
tion, regardless of whether it be an agency or a “star” station.

Carrier further peints out that, Exhibit -3, copies of typical wagbills
covering freight received at Ballard in most cases do not even mention Ballard
as the destination. Carrier further submits that the identity of detnils of
shipments which might be credited to the DBallard statien is completely lost
since they are merely iteins making up the Seattle Dock Agency business.

Carrier infers that petitioners base their claim on the fact that an employe
wag actually doing business with the public at Baltard, and says that this
pogition means an absoiute inhibition against dealing with the public at any
gpecific location without the inauguration of an agent’s position thereat, and
then obgzerves, “such a claim is go far reaching, and is so extremely in conflict
with existing conditions and practices, both on this railroad and throughout
the country, as to appear absurd.”

In reference to Decision #3, Docket TE-24, the carrier submits that the
agency involved in this ease had not been abolished in any degree, and submits
that the very dotails of the station at East Moline were handled in exactly
the oppogite mabner at Ballard. The carrier then continues, “the ageney wos
aholished by bulletin notice, and the incumbent exerciged seniority; the records
of Ballard agency were closed out and all agency authority vested in an
adjoining agency ; Ballard as an azeney station ceased to exist. There is no
agency at Ballard for an ‘agent-telegrapher” to fill; there are no telegraph or
teleplione faeilities for him to operate; there are no traing for him to serve;
rhere are no passengers to whom to sell tickets; there is nothing bhut o small
industrial aren in which certain patrons are served by a switch engine and
one suhordinate station employe.” The earrvier’s position concludes with the
following paragraph:

“En conclusion, the carrier desives to ask just what particular action 18
necesgary properly to abaolish an agency. if {they have faileld to do =0 at Ballard.
The carrier does not need and does not want an agency there, and the sward
in the Board’s deeicion No. 3, Docket TE--24, vecognized the richt of a carrier
to elect eitlier to continie or dizcontinue an agency. In the present case, the
carrier has attempted to discontinue an agency in the snme manner that agents’
poxitions and agenecy aceounts have Dbeen discontinued for years. 1 that
method i® improner or inadequate, thig carrvier prays that the Beard may indi-
cute in what action the carrier bas Tailed or what actien taken is u crror,
for their future gnidance in this and similar cases.”
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ORAL STATEMENT BY PETITIONERS.-—

On January 14, 1836, petitioners submitted a statement in which they analyze
and answer arguments advaneed by the carrier. Petitiopers submit that
they have carefully reviewed the position of the carrier and fail to find any
claim that the language of Artide XXXI reading: “Transfers of any position
of an agent to or from the provisions of Article XXX-(¢) will be made only
:lft&;l‘ conference and agreement with employes’ representatives,” was complied
witlt.

Petitioners then cite from the Great Northern manual of instructions now
in elfect, Rules 280 and 281, in refercnce to non-agency stations, to wit:

“NON-AGENCY STATIONS
“Freight for non-agency sintions

“Rony 2800 A non-ageney station is o station where there is no freight
agent—All freight execept Government {reight covered by Government hill
of lading billed to such stations must be prepaid.

“‘Shippers Order Shipments

“Rure 281, Shipments to non-agency stations—Under no ecircumstances
will agent aceept freight for shipment to a station witheut a freight agent,
when consigned ‘Order, Notify'.

“<Delivery Qrder’ Shipments

“Agents must not accept shipments on ‘straight’ bills of lading for non-
agency stations when consigned to one party ‘Advise’ another party and
requiring surrender of ‘Delivery Orvder’.

YPrepayment

“Siraight’ shipments originating on this Yine. eXcept when covered by
Government bill of lading, must be fully prepaid.”

Petitioners point out that some of the carrier’s waybills, copies of which were
showt, do not make any reference that such shipments are destined to DBallard
as they are billed 1o “Sentfle, Washington,” and contend that thizs does not
prove anything in reference to the dispute,

Petitioners then reiterate original eontention in reféercnce to shipments of
eaviogd and T. ¢ L. freight cellect to Ballard, which eould not he done under
the rules unless there were a freight agent at Ballard, and they cite particu-
larly the shipment of a carton of apples made by O, I'. Johnson, collect, from
Caslimere to Tallard, they algo point out that the Cashmere Agent's records
showed g freight agency at Ballard with H. P. Christensen ag agent.

Petitioners maingain further that the manner in which the carrier does its
acepunting in respeet to Ballard revenne does not change the statas of Dallard
as an open freight agency, and in this conneetion they point ont that when
Mr. Griffin was agent at Ballard he did not personally do the aceounting for
the revenues, hut that this work was done by his subordinate employves just
ag it i8 now being done by the subordinate employes of Mr., Christensen.

'etitioners also reiterate their contention that the exisfence of o Treight
agency at DBallard s acknowledged over the official seal of the carsier, and
ihe nume of the present agent, H, P. Christensen, is officinlly signed asg Agent
at Dallard, which fact iz confirmed by the carrier’s official list of Agenls ay
shown in petitioner’s Exhibic 1.

As to the signifiennee of the action of the carrier in handling some of itz
accounting at Seattle Dock, the petitioner asserts that a change in the aeceount-
ng system was made at some of the larger freight agencies sowe time ago,
and that the change in respect to Dallard is merely a part of this improved
practice,

Asg to the carrier's contention that the business handled finto and out of a
“star’ station or non-agency station is handled exactly as they are handling it
at Ballard, the petitioners again cite Rule 280 in which this language occurs:
“A non-agency station 18 a station where there is no freight agent.”
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Petitioners cite carrier’s Exhibit C-8 covering a carload of 528 sacks of
cement with freight chuarges of $40.13 to be collected by the agent at Ballard,
They peint out if Ballard had been a non-agency station it would have been
necessary to have sent this shipment prepaid.

DPetitioners further submit that there has never been a difference of opinion
between the petitioners and the carrier as to what constitutes a closed station
except in this case, Petitioners take issue with the statement of the carrier
that it has attempted to discontinue an agency, and submit that the facts are
that neither the agency nor the agent has been discontinued sinece the station
is open for business exactly as it always has been. Petitioners also tuke excep-
tion to the statemsent that earvier has attempted to close Ballard station in the
sqme manher as agency positions and agency accounts have been discontinued
for years. Petitioners say, “We do not and cahnot concur in any such
gtatement.”

Petitioners then cite several cases in which stations were closed and in
which no agents were listed thereafter. They say nothing like this situation
hag ever existed at any other station which has been closed.

Petitioners submit that it is jmmaterial whether the agent performs telegraph
or telephone work, and cite Article II-B of Telegraphers’ current Schedule #£5,
whiclh provides that, “When an agent-telegrapher’s position is made an excla-
sive agency, the agent-telegrapher’s rights thereto shalt he the same as {o his
original pesition.”

The petitioners submit that DBallard is a very important statiom, that the
business there is highly competitive, and thut it Is necessary for the station
to be kept open in order that the carrier may get its share of the business.
They submit that if the Ballard station had been unlinportant the rate would
not have been increased from 83¢ to 95¢ per hour in 1430, and point out that
this actien was taken after the express business had been removed and after
the passenger business disappeared.

Petitioners take exception to the statement of the carrvier that petitioners
do not buse any ciuim upon the lact that the Seattle Dok Agency is an ex-
empted position, and cite correspoundence between the parties to indieate that
this puoint is covered in their complaint. They alse peint to the fuct that the
Joint statement of faets preves this contention.

Certain other poiuts were emphasized in the report of the oral statement,
but they were sufficiently covered in other parts of the record.

CARRIER'S REBUTTAL STATEMENT,—Carrier calls attention to a letter
of former agent, I. C. Griffin, dated July 17, 1933, as quoted by the employes,
and observes: “It is rather significant that he reports himself as performing
various services which are anything else but an agent’s exclusive prerogatives.”
After listing a nmmber of items, the carrier continues: “all such work unless
associated with an agent’s responsibility, is recognized by, negotiated for, and
claimied ag their own by the DBrotherhood of Railway Clerks.” The carrier
wmakes the point that the Ballard agency had a subordinate who performed the
clerical services wlhen Mr. Griffin was agent, and then raises this question;
“Bocanse cars are sealed and checked, beecause yard checks arce made, heenuse
cars are loaded and unloaded, must an unnecessary agency be malntained
s8¢ that an ageng, perfovee, may be privileged to perform scrvices which ean
acertie to him only because of such ageney authorization?”

The carrier then reasserts its contention that the agency at Ballard has been
abolished, and peints out that there have been no additions or subtractions
from the list of stations during the last five or six years. Carrier says there
are literally dozens of stationsg on the Great Northern now ¢loged in which the
business is handled through other agencies. The carrier reiterates, in «pite of
the petitieners’ contention that the application of Rules XXX and XXXT to
this case was specifically disowned by the employes In conlerence, and says
that the carrier joined in a submission of the case to the Board upon representa-
tion that the question inveolved was whelher or not an agency now cxisted atf
Ballard, The carrier says, ¥“If there is in fact an agency at DBallard, then
such position undoubtedly coines within the classification of a scheduled posi-
tion; if there is not in fact an agency at Ballard. then fhe claimants’ argument
falls, and neither Article XXX or XXXI have any bearing upon the matter.”

The carrier maintaing that the amount of business handled, nor the manner
of handling it, has any hearing on the question of whelher there is an agency
or not, uynless and until there is an open and individual station account set up



520

and an employe placed in charge of it. Carrier places great ciaplasis on the
accounting feature of an agen<y and says that, “No agency cxigts which does
not have its own separate accounts, reports, and authority; and when sach
separate account and authority ceases, the ngency ceases.”

In rvespect to the transfer of accounts, the carvier uses ftlic loliowing
Iangnage :

“Page 5 of the Hmpleyes’ Position in the second paragraph thereof, con-
tains a sad commentary upon the luck of omuiscience on the part of repre-
sentatives of both the Employes and the Carrier. It sets fovth that for
some time after lhe alleged closing of Ballard Agency, the acccanting of
business through the agehey accounts authorized at Ballard continued;
and neither of us knew it. Immediately upon notice of such anomaly
being brought to the attention of the Carrier’s representative by the Em-
ployes’ vepresentative, such impropriety was correeted.  Teehnieally, the
Carricr really was guilty of a violation of schedule during that period of
ignorance, for the ageney HAD been allowed technically te continue,
through the continuance of the Ballard Agency accounts. However, that
error was corrected imimediately upon its becoming evident, just as any
apparent oversight in method of handling is corrected, and as ncted on
page 14 of the Carrier's Position, such correction apparently closed the
matter, until after another lapze of many months, request wuas made for
this joint submission. Where duties of employes bring them under the in-
structions of several departments, gecasionally a correction to some particu-
lar departirental method or action is necessary to insure compliance with
schedule rules.”

The carrier then eites further correspondence and notes that after the letter
of November 7, 1833, from Asst. to Vice President to General Chairman, the
whole question slumbcered after the accounting matter was adjusted for some
seventeen months, until April 1, 1935, and infers that the revival was the
reflection of this Board’s decision in Award No. 3, Docket TI-24,

After A reference to certain citations in regard to a contemplated trip to
the Coast for a personal survey, which does not appear of greai importance,
the carrier refers to the petitioners’ citation of eartier’s officiul list of officers,
agent, and stations, in employes’ Exhibit E-1. Carrier says this does not pre-
tend to be a certified list of positions, and points out—for example, on Page 1,
you will find George Turcgon listed ns agent at Superior Freight, Lake Trans-
fer, and Superior Dock. They say there are no separate agencies at these pnints.
Carrier pointg out certain other items in the list which they maintain shows
that the citation of it is not gignificant,

As to Mr., Johnson’s shipment of a carton of apples from Cashmere to
Ballard, carrier notes that the expense hill carries date line, Great Northern
Seattle Dock Station. They say that exactly the same routine was hundled
at dozens of delivery houses throughout the United States where there is no
separate anthorized ageney, but merely a branch house,

Carrier takeg issue with petitioners’ position that when business of a station
diminishes, reduction of force naturally is made in positions other than that
of agent, o long as an guthorized ageney exists thereat, but noet otherwise,

Carricr alse takes exception to petitioners’ position that where freight or pas-
senger stations covered by our agreement are kept open for business by the
company an agent shall be maintained. Carrier submits that there is no such
provision in the schedule, and that no rule is quoted and no precedent
established,

Carrier then goes into an extended argument as to what constitutes an
ageney, and concludes with {he statement of the carrier’s coniention that
this ease seeks to establish a principle £ar broader than the statement of facts
got forth. Mhere is further elaboration of this position, all based upon the
assumption that the petitioners' contention is intended to prevent the trans-
action of any business at a station without the maintaining of an agency
thereat.

The earrier’s position concludes with this paragraph:

“The carrier realizes ithat the employes may fear that the earrier is
attempting to #et up a principle under which it mizht abolish all bui one
apgency ovel an cntire geciion of railroad, to theiy detriment, by the
consolidation of accounts, On the ather hand, the enioyes’ contentions
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earry the reverse threat of trying to set up a principle that would in-
definitely multiply the number of agencies and create endless dispules as
to the performance of what duties constitute an pgent’s position.  The
middie and ressonable ground iz, of counrse, for this Board to confine ifs
actention to the acinal existing situation at Ballard, as heve developed, and
render itg opinion mercly as to whetiter the position of ‘Agent-Telegrapher,
Ballard, as listed on page 70 of the schedule, has in fuact been abolished.
It such opinion be negative, then the carvier once inetre reguesis the good
graces of the Boavd to designate the partienlarity of action necessary to
aceomplish sueh abolition; for ile carrier certainly doces et desire to
maintain agencies which serve no pwpose other than to provide employ-
ment to one cmploye in preference to another.”

ODMINION OF THE REFEREE—In sugcgesting that cach side is naturally
anxious lest the agreement be siretched unduly to ity detriment, €he carrier
shows a reagonable attitude. The carvier's request that, in cuse of a ruling
adverse to ity contention, the Doard designzte what fareher action must be
taken in order to abolish the Ballard Agency, is also reasonable, It would
not be ensy, howevoer, to comply with this reguest without, by implication at
least, setting up principles which could be cited in future cases. The DBoard
has no power to prevent the citation of ity decisions or ity argunenfts whenever
litigants think it advantageous to cite them.

Petitioners ask the Dosrd to rule that the agebcey at Ballard has not been
abolished in faci and to order that the position be bulletined and tilled under
the terms of the agreemoent,

The Referee finds the argument of petitioners extreme when they cite a
definition of the word “abolish” which makes it mean, “to bring absolutely to
an end.” While dictionary defintions are useful, words arve not used in a
vacuum, but as a part of the context in which they are found. There is no
rule of the agrecment to prevent the carrvier from keeping stations open and
placine employees at points on its Hone where no agency exists, The carrvier
can take any measure it deems wise in otder to accommoedate the publie or to
stimulate business, provided it lives up to its agreement in so doing.

Petitioners asscrt that Ballard is an importan{ station trapsacting a large
amount of busginess. The earvier asserts that there is no passcnger business and
that the freight business consists primarily of switching. Both parties are in
agrecment that there is work to be done at Ballard which is of considerable im-
portance ko the carvier. LI, however, this work is not of sufficient importance
to justify maintaining an agency, there is nothing in the agrecment to prevent
the carvier from maintaining employees at this stafion provided no attempt is
made fo transaet business on any other basis than (he Dasis on which it is
rightfully transacted at other stations at which no agency exists,

The previous agent at Ballard, My, Griffin, has exercised his seniority rights
to obtain employment under the agreement elsewhere. It gppears, therelore,
that no personal claims are involved in this case,

The Referce has considered the several cases cited in reference to abolition
of ageneies. There is no guestion concerning the right of the carrier to abolish
an ageney and to transact the business previously done by the agency in ques-
tion, through anotiicr agency. However, the right to abolish cannot be invoked
to take an agency out of the agreemcent inerely by putting it under the jurisdic-
tion of an agent whe is not covercd by the agreement. In other words, the
abolition nmst be an abolition in fact and not mereiy in natne.  The carrier was
in error in omitting to consult with representatives of the employees before taking
the action it did in reference to the DBallard agency. The record does not reveal
any cirenmstance which would exempt this action from the reguirements of
Article XXXT, which the Referee considers applicable,

Aside from failure to consult, the Referee finds that the action of the carrier
was in violation of the agreement insofar as it attempted to take the agency
at Ballard ont from under the scope of the agreement without making ail of the
changes which would have been necessary in ovder actually to abolish the agency,
The record shows that for some time after (he alleged abolition of the agency,
the accounts were kept at Ballard just as they had been prior to the alleged
abolition. The carvier says that thiz was a regeetiabie oversight which was
corrected as soon ag its attention was called to it. But the record also shows
ithat other rules appliceble to abolished agencies bave not been enforced in
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respect to the agency at Ballard, and that carlead and LCL freight business has
been done from tkis station in a manner in which the rules of the carrier do not
permit such business to be done from a station at which no agency exists.

The one statement in Mr. O'Niel's letter of April 20, 1935, that the agent at
Seattle Dock “is in effect the agent at Ballard” taken by itself does pot neces-
sarily prove the continuance of the agency. It is, however, corroborative of other
circumstances which indicate clearly that the carrier was thinking of Ballard
as a place at which an agency was in existence. The parties are not in agree-
ment ag to the significance of certain operating records cited as exhibits, It is
not essential to reconcile all the detailed contentions in respect to these papers.
Taken with all the other circuinstances of the case, including the faet that the
bulletin of September 19, 1931, made 1o reference to the treight agency and that
the carrier proceeded to turn the agency over io Christensen, these papers in-
dicate strongly that the agency continued. The whole reeord convinces the
Referee that it still eontinues in effect.

A8 to further action required to accomplish the abolition of the Ballard agency,
the carrier nceds only to apply the rules which rightfully apply to other non-
agency stationsg, more particularly rules 280 and 281. Also, if the carrier desires
to abolish the agency at Ballard it must ceasc to advertise Christensen or anyone
else ar agent at Ballard. The carrier necd not discontinue stationing employees
at Ballard as may be needed to accommodate the public, provided these employees
do not transact business which the agreement and the carrier’s rules require to
bhe transacted by an agent.

The Referee does not deem it essential to go into greater detail as to rules
which may or may not be pertinent to the question whether an agency does or
does not exist. He assumes that in futare conferences esch party will give as
much consideration to the legitimate interests of the other as observance of
the rules permit and he is convinced that with the ruling herein made the parties
can dispose of the issue,

AWARD

A. The agency at Ballard has not been abolished,

B. The carrier may elect whether it wisheg to abolish the Agency or not to
abolish it.

C. If the Carrier wishes to cover the Ballard station under the provisions of
Article XXX-(¢) it shall confer and agree with official representatives of the
ORT as provided in Article XXXI.

D. If the Carrier elects not to abolish the agency at Ballard the position shall
be bulletined within thirty (30) days after date of this Award,

By Order of Third Division:

NATIONAL RATIROAD ADJUSTMENT BOARD.
Attest:
H. A, JouNsowN, Secrelary.

Dated at Chiecago, Illinois, this 18th day of September 1936.



