Award Number 300
Pocket Number CL-254

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Willard E. Hotchkiss, Referee

PARTIES TO DISPUTE:

RROTHERHOGD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

FORT WORTH AND DENVER CITY RAILWAY COMFANY

DISPUTE.—
lielper at Wellinto, Texas, to that of clerk, cffective October 1, 1933, to October
helper at Wellington, Texas, to that of clerk, effective Octuber 1, 1936, to October
24, 1933, and from December 2, 1933, torwurd.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The Carrier and the employe involved in this dispuie are respectively carrier
and employe within the meaning of the Railway Labor Act, as approved June
21, 1934.

Thig Division of the Adjustment Board has jurisdiction over the dispute
involved herein,

The parties to said dispute were given due notice of hearing thereon.

Ad g resuly of a deadlock, Willard 10, Hotehliiss was appointed as Referee o
git with the Division as a member thercof,

The following statement of facts is jointly certified by the parties, and the
Third Division so finds:

“There ig a position of station helper at Wellington, Texas. Employes
allege that the duties of that pogition entitle the incumbent thercof to be
elassified and vated as # clerk under the definition of elerieal worker con-
tained in Rule 2-(a) of the Clerks' agreement, reading:

“4(Clerical Workers—Employes who regularly devote not less than four
(4} hours per day to the writing and calewlating incident t¢ keeping records
and acecounts, rendition of bills, reports, and statements, handling of cor-
respondence and similar work”

“Trring the period December 18 to 19, both inclusive, 1933, joint obser-
rafion check was conduected by representatives of the Employes and the
Carrier of the actual service performed on this position and they are in
dispute as to the results of that check with respect to the division between
clevk work and non-clerk work.

“Clarrier holds that Rale 2—fa) does not sustain the claim.”

An agreement exists between the parties bearing effective date of December 1,
1924, and in addition to Rule 2-(a), quoted in the joini statement of facts,
the petitioner cites Rule 60 thereof, reading:

“Rates.—Established positiong shall not be discontinued and new ones
created under a different title covering relatively the same elass of work
for the purpose of reducing the rate of pay or evading the application
of this agreement.”

Petitioner contends that the duties assigned to and performed by the
ineumbent of ihe posifion in question are practically all of a clerieal nature
and such that would entitle him to be ciassified and rated as a elerical worker
under the provisions of Rule 2-(&). The petitioner also contends that effective
December 2, 1938, the carvrier abolished s position of Clerk and created a
position classified as Station Helper and that the incumbent of the latter posi-
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tion continuwd to perform relatively the same class of work, at a reduced rate
of pay, as that performed Dby the employe previously classified as clerk,
thereby violating Rule 60.

The petitioner further contends i{hat the joint observation check covering
the period December 12 to 18, both dates inclusive, 1933, referred fo in the
joint statement of facts and filed as Employes’ Exhibit “A”, proves that the
position in guestion should properly be classitied and rated as a clerical worker
under the provisions of Rule 2—(a),

The carrier contends “thuat under the provisious of Rule 2-(a) of the Clerks’
agrecment, the position of station helper at Wellington, Texas, is in no sense
whatever a clerk position and that the incunbent of that pogition does not
regularly pevforin the required kind of work of suflicient degree to make it
a clerk position, and this is proven by the resuits of the joint observation check
conducted in the peviod of seven cousecutive days, Deceniber 13 to 19, both
inclusive, 10337 “On each day,” earrier says, “the amount of clerk woik was
conshlerably less than four hours.”

The carrier alse contends that prior to October 24, 1833, the station force
cenzisted of two employes, nanely an agent-telegrapher, and g station heiper;
that on Outolwr 23, 19483, a enshicr was cluptoyal because of seasonal business
and that from that date to November 30, 1933, the force consisted of three
cmjHoyes, viz., an agent-telegraplier, a cashier and a station helper: that on
December 1, 1933, the force was reduced to two employes, namely agent-telegra-
pher and station helper, und that Rule 60 of the agreement was not violated,

RECAPITULATION.—This cage invelves un employee appurently qualified to
do clerieal work who has heen placed in a position of station helper. The
petitioners claim this was done in violatien of the agreement, while the carrier
claims that it was incident to the depression and poor business. The parties
have proceeded in an orderly and commendable way to make a check of the
work perforined for a period of one week, from December 13 to 19, 1983,
inclusive, They are in agrecment 58 0 the work performed, but digagree
as to whether a sufficiently large part of it was clerical to justify the claim.

The joint check is valuable insofur as it narrows the zone of dispute and
gives at least a partial basis for an opinion concerning the items on which the
parties disagree. Since it ix Iargely a matter of judgment as to the degree to
which particular activitics are clerienl or non-clerical, some disagreement is
natural.

The record secms to show agreement that roughly one-third of the work was
clerical and one-sixth non-clerical, leaving about one-half of the work in dis-
pute. It is agreed that regular performance of four hours’ clerical work a day
entitles an employee to be rated ag a clerk.

Petitioners have emphasized the fact that the rules do not require that work
that has to do with the various records which have to he kept shall invoive
actwal recording or calculating, hut that it only needs to be incident thereto or
ginilar work, They also point out that only such mavual work as docs not
require clerical ability is excluded froin the classification clerieal, and they
interpret the work in dispute asg either being incident to keeping records or
similar work, or as work requiring clerical ability. DPetitioners also cite the
population of Wellington and its increase of 81¢%, from 1920 to 1930, Asspm-
ing that the growth has continued, they sayv that {his fact shows the imbort-
anee of the work to be done at the Wellington station.

The carrier says {hat the pefitioncrs are in errcv in gtating {that the nosi-
tion in dispute earried a classification of clerk from October 24, 1933, to
December 2, 1933, quoting the carrier’s language:

“Prior to Octeber 24, 1933, the station force consistod of two ecmplovees,
namely an agent-telographer and a station heiper on Qctober 23,
cashier was employed hecause of scasonal busginess and from that date to
November 30, 1933, or a period of about five weeks, the force consistod of
three employes, namely an agenf-teleginpher, a easider aid g =siation
helper; on December 1, 1003, {(he foree returmed to two employees, namely
agent-telegrapher and station helper.”

Ouoting further, the carrier says:

“Good evidence that the carricr in applyving Rule 2 g dome =0 covrectly
lies in the fact that of the classes of cmployes represeniod by the Brother-
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hood of Railway and Steamship Clerks, Freight Iandlers, Express and
Station Employecs on thig railway over ¥0% are classified and rated as
clerk positions.”

The earvier emphasizes the lack of business and depression as the reason
why only a station helper and not a clerk is needed.

OPINION OFF THE REFHREE.—The Ileferee is of the opinjon that the
claimant was spending regularly less than four hours a day on work which
could rightly be claszed as clerieal during the period to which the joint check
applicd. In all the circumsgtances, the relatively small amount of business at
the time the claim arose appears to lave justified the carrvier in continuing to
employ a station helper at that time instead of a clevk.

This ruling, however, gshould not inhibit petitioners from requesting reclassi-
fiention when, as, and if a different state of facts appears to justify such a
request.

AWARD

Claim denied.

By Order of Third Division:

NATIONAL RATLROAD ADJIUSTMENT BOARD.

Attest:

H. A. JorNgON, Sccretary.

Dated at Chiecago, Illinois, this 18th day of September 1936.
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