Award Number 302
Docket Number CIL-308

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Willard E. Hotchkiss, Referee

PARTIES TO DISPUTE:

BROTHERHO00D OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

BOSTON AND MAINE RAILROAD

DISPUTE.—

“Alleged violation of rules in connection with changes in classitication,
hours of service, and rates of pay of baggage forces at Greenfleld, Mass.,
and claim that because of said violations the elagsification, hours of
service, and rates of pay be restored as of August 24, 1934, as shown in
Exhibit #1, and the employes compensated for the difference between what
they have received and that they wounld have received hod the changes
referred to, Exhibits #1 to #6, inclusive, not been made and in addition
thereto time be computed and paid for on a continuous basis at overtime
rate for such of the employes who were worked intermittently in vielation
of Rule 48 of the agreement between the parties effective July 15, 1925,
subsequent to Angust 24, 11347

FINTHNNGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The Carrier and the Employes involved in this dispute are respectively Carrier
and Kmployes within the meanfug of the Railway Labor Act as approved June
21, 1934.

This Division of the Adjustment Beard has jurisdiction over the dispute
involved herein.

The parties to said dispute were given due notice of hearing thereon.

The dispute being deadlocked, Willard B, Hotchkiss was called in as Referee
to sit with this Division as 2 member thereef,

This action invelves an ex parte re-submission and reguest for interpretation
of that portion of Award No. 100, Docket No. CL-158, pertaining to positions
Nos. 4, b, and 6, specified therein., Docket No. CL-156 ig, therefore, cited as an
exnibit hereof.

This Division, in its findings in Docket No. CL-156, Award No. 100, stated
in part:

“E & x Pogitions Nos. 4, 5, and 6 —The evidence is not sufficiently
conclusive to determine @

‘“{a) The proper classification, hours of service, and rates of pay for
positions Nos. 4 and 5, shown on Exhibit 4.

“{1) The proper classification and rate of pay for position No. 6, freight
handler, shown on Exhibit 5, or that Rule 48—Intermittent Service was
properly or improperly applied to this position on and after September
30, 1934,
therefore, claimg pertaining to these three pogitiong are remanded to the
parties for negotiation, in a further effort to dispose of the questions on
the property.”

And in Award No. 100, the Division stated:

“x * x (laims pertaining to positions Nog. 4 and 5, and to position
No. 6, subsequent to September 30, 1934, are remanded to the parties for
negotiation and agreement, in aceordance with above findings, If agreement
i¥ not reached, the parties, or either of them, may resubmit the sawme”

C)]



There iz in evidence an agreement between the parties bearing effective date
of July 15, 1925, and vart of Rule No. 1, and all of Rules 48, 49, 57, and 66
thereof have been cited, reading;

“Rule 1

“¥ & x  Fyeeptions.—(a) These rules shall not apply to * * ® indi-
viduals where amounts of less than thirty ($30.00) dollars per month are
pald for special services which take 01113, a portion of their time from
outside employment or business, * *

“RULE 48

“Intermitient Service—Where service is intermittent, eight (8) hours
actual time on duty within a spread of twelve (12) hours shall eonstitute
a day's work. Employes fllling such pogitions shall be paid overtime for
all time actually on duty or held for duty in excess of eight (8) hours
from the time required to report for duty to the time of release within twelve
(12) consecutive hours and also for all time in excess of twelve (12) con-
secitive hours computed continuously from the time first reguired to report
until final release. 'Time shall be counted as continuous service in all eases
where the interval of release from duty does not exceed one (1) hour.

“Exceptions to the foregoing pavagraph shall be made for individual posi-
tions when agreed to between the management and duly accredited repre-
sentatives of the employes. For such excepted positions the foregoing
paragraph shall not apply.

“This rule shall not be construed as authorizing the working of split
tricks where continuous serviee ig required.

“Intermittent gervice is nnderstood to mean serviee of a character where
during the hours of assignment there is no work to be performed for
periods of more than oue (1) hour’s duration and service of the employes
cannot otherwise be utilized.

“Employes covered by this ride will be pald not less than eight (8) hours
within n spread of twelve (12) consecutive hoitrs.

“RULE 49

“Weelly Assignment—Employes, except those who are paid on an hourly
bagis enumerated in Section 4 of Rule 1, who have regular positions and
are a part of the regular force and who do not lay off of their own accord
will not be paid less than six (6) days per week, excepting that this number
may be reduced in a week in which holidays occur by the number of such
holidays.

“Note,—Nothing herein shall be construed as changing practice of work-
ing certain employes about stations part timne and paying them for time
worked.

“RuLe 57

“Orertime,—Execept as otherwise provided in these ryles, time in excess
of eight (8) hours, exclusive of meal period on any day, will be considered
overtime and paid on the actual minute basis at the rate of time and one-half.

“The provigions of this rule will not apply where employes alternate
between shifts for their own convenience or due to seniority changes.

“The provisions of this rule will not apply to spare employees who may
cover all or a part of two assignments in a 24-hour period.

“RULE 66

“Change in Title or Rete—Established positions shall not be discontinued
and new ones created under a different title covering relatively the same class
of work for the purpose of reducing the rate of pay or evading the appli-
cation of these rules.”

The petitioner states that conferences, as contemplated in Award No. 100,
were held between the parties, but that no agreement could be rexched.
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The petitioner contends that the occnpants of positions Nos. 4 apnd § were
r_eg'ular]y aggigned baggagewnen prior to August 24, 1934, working eight consecu-
tive hours per day, six days per week, at rate of pay of $4.25 and $4.08 per day,
respectively ; that effective August 24, 1934, and thereafter, their hours of assign-
ment and rates of pay were progressively reduced, the title of their positions
changed from baggagemaster to Iaborer, until effective September 30, 1934, their
hours of assighment had been reduced from eight hours per day to two hours and
thir{y minutes per day, their rates of pay reduced to 40¢ per hour each, and
their titles changed from baggagemaster to laborer; that thereafter they con-
tinued to be so rated, classified, and assigned, notwithstunding the fact that they
continued to perform the same class of work (handiing nilk, mail, and baggage)
that they perforined prior to August 24, 1034, and that Rulex 40 and 66 were
violated by the Carrier.

With respect to position No. €, the petitioner submits that there is no dispute
between the parties as to the proper classifieation and rate of pay on and after
September 3, 1934. (The carrier agreed in its contention, original joint sub-
mission, to classify this position ag freight handler, rate 53¢ per henr.) Exhibit
No. 6 (Joint Statement of Facts, Docket CI-156) is cited by the petitioner show-
ing that oceupant of position Neo. 6, effective Scptember 34, 1834, was assigned
to duiy from T:00 to 13: 60 A, M, and from 2: 3040 6: 30 P, M, and that during
this period he worked a total of two hours and thirty-five minutes as baggage-
wan. The balanee of the tilce assigned, amounting to five hours and twenty-five
minutes, he worked in the freight house as a freight handler,

The petitioner contends that when oceupant of this position is assigned off duty
from 11: 00 A, M. to 2: 30 P. M, he is essentially a baggagoman, because when
he goes off duty he concludes work in the baggagereom, and he resumes duty
therein at 2: 35 P. M. ; that being assigned to the duties of baggageman, in view
of the finding of the Division in Award Ne. 100 that “the baggage service at
Greenfield is not intermittent * * * %, thiy employce should be compensated
under Rule 57, retroactive to September 30, 1934, in accordance with original
request in Docket CI.-156. Petitioner further contends that service in the
freight house is not intermiitent, ag contempiated in Rule 48, and whether the
oceupant of position ig classified as 2 bapgageman or freight handler, TRule 48
does not apply.

The Carrier states that confercnces were held between the partics as directed
in Award No, 100, but no agreement was reached on the matters remanded.
The Carrier contends that positions Nog, 4 and 5 are not sizhject to the terms of
the agreement between the parties effective July 15, 1925, by reason of the fact
that the oceupants are paid less than $30.00 per monith ond come within the
exceptions to Rule 1; that the work of these men is that of laborers in and
around stations, loading and unloading baggage and mail from fruck to frain
and train to truck, and hauling trucks, loaded or empty, from cne part of the
station premises to another: that they ave not respongible for checking or re-
cording of baggage, mail, etc, the same as baggagemasters; thaf they work
under the supervision and direction of a baggegemaster; that “Laborer” is the
proper classification for the kind of work performed, and 404 per hour is a
reasonable rate.

The Carrier also contends that, if the agrecment applics, under the “Note”
attached to Rule 49, reading: “Nothing herein shall be construed as changing
practice of working certain employees abont stations part time and paying them
for time worked,” it is proper to pay employecs occupying positions Nos. 4 and &
anlo farn antaal fima works,

C‘yarrier submits, with respeet to position No. 6, there is no dlspute hetween
the partics as to the proper elasgification and rate of pay ; that the classification
of freight handler and rate of B3¢ per hour are proper and cites in support of
this statement that part of Rule 2 {c¢), reading:

“(0) Station Fmpioyes and Loborers—Tn determining the classifieation of
employes enumerated in Sections 3 and 4 of Rule 1 consideration will be
given to character of the work and the time necessary for its performance.
If over 50 per cent of the employe’s duty iz regularly and exclusively in any
one class, he shall receive at leagt the minimum pay of that clags.”

Carrier further contends:
That freight handling (trucking) in freight houses iz intermittent and it ia
proper to assign this employee under the provisions of Rule 48
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The record including Exhibits carried over from Award 100, CL-156, shows
that carrier issued successive orders beiween August 21, 1934, and September
30, 1834, materially changing the assignments of seven employces, all of whom
in their respective positions were under the agreement hetween the parties.
Exhibits 1 to 6, original submission, set forth the effects of these orders on
the employees concerned. Iixhibit 7 is a notice from the agent to the eifect
that beginning Sept. 28th, there are various times when there will be no
baggage master on duty and that ticket agents will be obliged to check any
baggage offered. IExhibit 8 is a notice that baggage room is closed from 8:45
A. M to 10:00 A. M, and from 11:00 A. M. to 12:10 I". M. Exhibit 9 shows
train schedules in foree April 20th to September 28th, 1934, and September
30, 1934, to April 27, 1935.

Information is rather meager councerning the oceasion for the action out of
which these claims arose. The c¢ase appears to have been argued chiefly on
technical grounds; and yet, such of the cireumstances as are revealed by the
record, especially in regard to positions 4 and 5, must be aceorded consider-
able hearing on the merits of these claims under the agreement.

In the absence of adequate information, it is permissible to speculate as
to reasons which might normally give rise to such a re-scheduling of positions
ag resualted from the several orders of this earrier between August 21st and
September 30, 1934. It is al=o permissible, in the judgment of the Referee, to
test ont some of the normal and customary reasons for secking such results in
the light of such facts as the record reveals,

Foilowing are possible impelling reasons which occur te the Referee as nor
mal objectives of the kind of action which the carrier took in this case.

(1) Reduction in the amount of work to be done.

{2 Change in the character of work or in it® distribution over the working
day,

(8} Drive for increased efficiency occasioned either by {(a) developments
within the company, or (b} in response to external pressure.

{4) Desire to test out the agreement on issues involved.

The first of the reasons suggested, reduetion of the amount of work to be
done, would offer the most natural explanation for a general re-organization
of assighments like the one under review, At {hie bottom of page 9, original
submission, earrier says: “We assert there is no work to be performed by
these cmployees and their services cannet otherwise be utilized.” In looking
for evidence to supnoert this assertion we find that the carrier ordered the
baggage room cloged at certain hours. We may infer from this that it was
considered practicable to accomplish the work to be done without Laving any
employees on duty in the baggage room at those hours.

It would appear that the most convincing evidence of the amount of work
10 be done would be the number of fraing to be serviced, the kind of trains,
and the traffic from them to be handled by the employees involved. Only on
the first of these points, the number of trains to be serviceqd, i% the record es-
pecially helpful. Exhibit 9, original submission, as above quoted, shows the
train schednles before and after September 30, 1934, The Reoferee is aware
that this alone is not a sufficient basis on which te pass any final jndgment
on the work of the cmployces involved in this case. Howcever, taking Exhibit 9
for what it is worth, the showing is about as follows:

Before After Belore Afper
Sept. Sept. Sept. Sept.
30th, 1934 30th, 1034 30th, 1634] 30th, 1934

8 7 || Total trains to service San-

18 21 B U, 20 0
12 13

26 28

Tf we divide the day into four-hour periods, starting at midnight, and as-
sume that trains for which no interval of time was shown in Exhibit 9 were
in the station on an average of five minutes, the total amounts of time that
iraing were in the station dnring these four-hour periods, afier Beplember
30th, were as follows:



Week-days Sundays
12 Midpight to 4:00 A, Mo e 30 Mins._ ... 15 Mins.
4A M. toSA M. . . 63 Mins_ ... 33 Mins,
§A&. M. tol2Noon._.. 175 Mins ! 23 Mins.
i2Noonic4 P. M__.__ 53 Mins. .. | 25 Mins,
4P. M toBP. M_______ 56 Mins_____ -.| 37 Mins.
$P. M. to Midnight. . eiiiciiaaan 50 Ming ... .__ 35 Mins.

1 Qne train laid over an abnormally long time during this period.

If Exhibit 9 and the Liefcree's calculations are correct, the change in train
schedules that became effective September 30 did not involve any substantial
change in the amount of work to be done. With the exception of the period
from 8 A. M, {o 12 Noon on weekdays there does not appear to have been
any considerable bunching of work at particular hours.

Coming to hypothetical guestion No. 2, possible change in the character of
work or in its distribution over the working days, the Referee does not find
in the record indication that the work as a whole was materially different
after September 30 from what it was prier to Augnst 21.

The Referee has suggested, hypothetical question No. 3, that the orders
imay have been oceasioned by a drive for increased efficiency, either inter-
nally or in response to external pressure. 1t is easy to imagine such a drive.
The general sitnation of American railways and of this railway, at the time
ihe case arose, would justify any proper effort to reduce expense. The de-
mand for economy in railway administration at that time as voiced by the
coordinator of railways is a matter of common knowledge. However, if this
circumstance had been an impelling cause of the orders in question, the record
woeuld naturally show evideuce of it.

By suggesting that these orders may have reflected a purpose to test the agree-
ment, hypothetical guestion No. 4, it is not intended to impugn the motives of
the carrier, There are usually peints in agreements of this kind, the complete
meaning of which is only revealed by interpretation; that is the reason for
the existence of this Board. Nevertheless, when a ease of thig kind is argued
primarily on the basis of technical rights, it must usually be decided on similar
grounds.

It for any of the reasons here suggested, or for any other reason, the carrier
found it necesgary to make important changes in the organization of work of
guch a nature as to affect adverseiy the employees involved, the agreement
and the Amended Railway Labor Act are fairly specific as to the procedure
to follow.

The preamble of the agreement contains sixteen numbered paragraphs, some
of which, by any obvious interpretation of the language employed, place manda-
tory obligations on one or both of the parties, while others use language which
is declaratory of principles and objectives.

Paragraph No. 7 is one of the mandatory paragraphs, and it says that “the
right of employees t0 be consulted prior to a decision of management adversely
affecting their wages or working conditions shall be agreed to by inanagement.”
The record does not give evidence of such consultation.

Article 4 of the agreement prescribes the method of handling grievances.
The amended Railway Labor Act, in Section Two under “General Duties,” and
in Seetiom Three (i), prescribes how igsues of this kKind should be handied
before reaching thig Board. Presumably conferences were held after the vepre-
sentatives of the employees complained of the orders in question, if not before.
If the record contained a fuller account of what transpired in conference hefore
the case reached the Board, it would he easier than it ig on the record as it
stands to apply the specifle provizions of the agreement to the issues involved.

The issues now before the Board have to do with positions 4, 5, and 6. Re-
viewing the items of the original submission that apply to these three positions,
we find that KExhibit 3 is an order from the superintendent to the agent, dated
Aungust 25, 1934, directing agent to restove position 3 from lahorer back te
Baggagemaster, to abolish positions 4 and 5, and to assign position & as
Aggistant Baggagemaster instend of laborer. The order concluded, *“you are
authorized to use two lahorers at 40 cents per hour rate, called when and as
you need them from time to time, to assist with traing when transfer may be
heavy.” Exhibit 4, original submission, 18 an order by the agent, effective
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September 28, 1934, assigning new hours to the original six men by name in
positions 1 to 6, respectively, without designating titles or rates of pay. Exhibit
b, original submigsion, iz a further order effective September 30, 1934, listing
the six men by name, as in the order effective two days earlier, and assigning
still different hours.

Award 100 modified the action of the carrier, a8 reflected in the several orders
cited and disposcd of the case as applied to positions 1, 2, and 3. It appears
that conference has been held as directed by Award 100, and the parties are still
in disagreement as to positions 4 and 5, and partially so as to position 6. Posi-
tions 4, 5, and 6 appear to have been held continuously during the period cov-
ered by this dispute by Slachetka, Sullivan, and Oleoski, respectively. The
changes in rating and assignment for these positions have been as follows:

POSITION 4+—SLACHETKA

Basi Assignments
asio
Dates Title Rate
Week days Sundays
Prior 8-24-34.. . __. ... Baggagemaster ______. $4.25 | 8 ErSM 3:40 to 11:40 | None.
Order 8-21, Effective 8-24___| Laborer_......____._._ L6t | 7 hrs, ©:20 to 1L00 | 1 hr., 8:15 to 9:15
A M., 145 to 4145 P, M.
g M., 7:00 1o 9:20
Buperintendent’s Order 5- R .40 | No record of changed assienment.
25.
Order 9-28-34. ... .. oo .40 | 2 P"Hirf 7% to 0:20 lll;r., 8:15 to 9:15
Ordler 30-38. . onneeeee. N s .40 | 23 brs., 7:45 to 10:15 | None.
P, M,
POBITION 5—SULLIVAN
Prior 8-24-34. .. _..______ Baggagemaster. _._.._.| $.09 [ 8 1}1:-%’[ 1:00 to 9:00 [ 2 llm’rsﬁi'.’:sﬁ to 9:30
Order 8-21, Effective 8-24.._| Laborer............_.. .51 2 lg}s.,'v:m to 9:20 | 3 Rl:si\’f[%"w to 8:00
Buperintcadent’s Order 8- L .40 { No record of changed assignmant.
25,
Order 9-28-34 . - ooooiooont L, .40 21}lrs., 7:20 to 920 |3 hrsi\,,IS:DO to 8:00
.M, A, M.
Order 9-30-34. . _-c___... R, .40 | 2}2 brs, 7:45 to 10:15 | None,
P. M,
POBITION 6—0LEOSKI
Prior §-24-34 oo ... Baggagermaster. . .___ $4.0% 1 8 frsﬁl 340 to 1140 | 4 I;rsﬁ.a:oo to 000
Order 8-21, Effective 8-24_..| Laborer. -cu ........ .51 | 8 brs., 600 to 10:00 | None.
A, M, 1:30 to 5:30
P. M.
Buperintendent’s Order 8- | Asst. Baggagemaster.. .51 | 8 hrs., 6:00 t¢ 10:00 “
. A. M, 1:30 to 5:30
P. M.
Order -28-34 . oo o _.u. Laboret oo ___._ .61 | 8 hra., 6:00 to M #“
A, M., 130 {0 6:30
P M.
Order 93034 .o Fri. Handler. ____.__. .81 | 8 hrs., 700 to 11:00 v
%-ﬁ[” 2:30 to 6:30

Posgition 6—The parties appear to be in agreement that position 6 is to be
rated as a Freight Handler at 58¢ per hour or $4.24 a day. Apparently the only
question remaining at issue regarding position 6 has to do with working a split
trick. A new itetn in the record on this point as compared with the original
submission is a report of an inquiry made by the SBuperintendent on January 15,
1935, of the Receiving and Delivery Clerk, Mr. Bowe, ns to whether he (Bowe)
performed Freight Handlers’ work as a part of his duty between 11:00 a. m.
and 12:00 noon and 1:00 p. m, and 2:30 p. m. The report of these conversa-
tions as interpreted by the carrier are to the effect “That on the few occasions
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that he has handled freight he simply did it ag an accommodation fo a shipper
or consignee, not because he had ever beeu instructed to do so by hix superiors.”
The Referee is of the opindon that this i8 a fair inference to be drawn from
these questions and answers asg they appear in the carrier's report of the cou-
versation. .

The Referec's attention was also called to Mr. Powe's statemont, dated
December 27, 1935, as presented by employes, indicating that about 2% of the
timme Bowe has to perform this class of work. This, it was urged, is proof that
Fretght Handlers’ work is not regularly assigned duiy of Mr. Bowe.

The Referee cannot feel that either the technical arguments for denying the
right of the ecarricer {o work position § a split trick or the argumeuts of the
carrier asserting that right, are particularly convineing. Assuming the normal
conditions which prevail in a fairly important junction point like Greeuficld,
there appears to be nothing in the record to indieate any change of conditions
that would justify removiug the position from {he resirictions in reference to
working split trick at the choe the earrier made this change. It the conditions
surronnding the work of position 6, whether elassified ag 2 Baggage Master or
as a Freight Handler, were, as appears, substangially the same before and after
the line of reasoning foliowed in Award No. 160 applics. The Referce so finds.

Positions 4 wnd 5—Cousidering first such facts concerning the work of these
positions as can be gleaned from the record, it has already been shown that the
trains served at the Greenfield station, during the periot covered by the orders
complained of and prior and subseguent therelo, did not change macerially. As
to the distribution of trains there appears to be no considerable bunehing
except during the period from 8 a. . to 12 noon on weekdays. After the last
of the series of orders complained of became cffective on Seplember 30, 1934,
Slachietka and Suallivan were employed only from 7:45 te 10: 135 p. w1 on week-
days. It appears from Exhibit 9 that the aggregate time which trains were in
the station during this period was somewbat less than one hour, which does not
indicate any substantial bunching of traing at that time.

Hven though, as the meager evidence at hand scems to indicate, the amount,
kind, and distribution throughout the day, or work previously performed by the
seven employees covered in the original submission has remained substantially
constant, the carrier is still entitled under the agreement to reduce his force if
he finds that a smaller force is adequate. In doing this, however, he is obliged
to discharge his responsibilities as well as to exercise his rights under the
agreement,.

As above set forth, Paragraph 7 of the preamble regnires the earrier to eon-
sult cmployees prior to a decision of management adversely atfecting their wages
or working conditions. The carrier maintains that positions 4 and 5 were with-
drawn from the operation of the agreement by abolition and that the persons
subszequently employed as laborers (in fact, the same employees as before) were
not covered by the terms of the agreement. There can be no gquestion that these
employes were covered by the agreement prior to the alleged abolition of their
positions. There can be no question that the action of the carrier affected their
wages and working conditions adversely, und so the obligation to consult is clear.
The record gives no evidence of such consultation, and if there was no such
consultation the agreement was violated in this regard.

If we assume for the sake of argument that the action of the carrier, in
respect to positions 4 and 5, was taken after consnltation, or if, failing con-
sultation, we assume that the obligation to consnlt was merely a formal require-
ment which did not affect the status of the action taken, ohe way or the other,
we then have to examine those terms of the agreement under which the action
of the carrier, in regavd to positions 4 and 5, must stand or fatl.

The earrier invokes the following rights and principles under the agreement
in support of its action:

1. The right to reduce force.

2. The right to employ persons outside the scope of the agreement at less
than $30 per month for speeial services that require the individuals in question
to take only a portion of their time from other employment,

3. The right to work certain employees about stations part time, paying them
for the time actnally worked.

4, Principte 12, that for eight hours’ pay eight hours’ work should be per-
formed.

Over and against the carrier's rights under the agreement must be set his
obligations. Rule 49, “Weekly assignments,” provides that employees of the
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kind that the holders of positions 4 and 5 were before the positions were al-
legedly abolished will not be paid less than six days per week (less holidays, if
any), if they do not lay off of their own aceord. Rule 66 prohibits the earrier
from discontinuing established positions and creating new ones under a dif-
ferent title, covering relatively the same class of work, for the purpose of
reducing the rate of pay or evading the application of rules.

The petitioner’s ease in the first instance rests upon the guarantee contained
in Rule 49. The carrier’s primary claim appears to be that the right to reduce
force fortified by Hxception (a) to Rule 1 cancels out this gaarantee as applied
to the claim now before the board, and that in addition the note attached to
Rule 49 justifics the carrier ik employing the claimants part time and paying
them for time worked. This position the earrier mainlaing is reinforced by
Principle 12.

Analyzing the carrier’s contentions under the right to reduce force and
Exception (a) to Rule 1, we tind the superintendent revising the action of
the agent Ly which the agent Lud reclassified and re-rated these two weekly
positions and instructing the agent to abolish the positions. In the same order
the superintendent authorizes the agent to employ two laborers at 40 ecents
an hour when needed to bandle the service,

The carrier properly assumeg the right to reduce force, Having done this
by abholishing positions 4 and 5, Slachetka and Sullivan, whe had oceupied
these positions, became unemployed. In these circumstances, the carrier main-
tains there is nothing in the agreement to prevent the carrier from employ-
ing these two men as laborers and paying them for time getually worked.

Applying the rule of reason, the correctoess or incorrectness of any such
position would depend entirely upon the circumstances of the individual ecase.
Agsuming, as we must, that thegse employees enjoyed the guarantees of the
agreement prior to the alleged abolition of their positions, the carrier's line
of reasoning and the procedures which, if sustained, would deprive them of
those guarantecs anppear superficially somewhat struined. There is obviously
no mutuality of interest in the result which would Justify a waiver of the
guarantees which these employees had previously enjoyed., The cententions
of the carrier cannot be supported on the mere assertion of a technical right
without giving consideration to the corresponding obligation.

The language of the exception is as follows:

“These rules shail not apply to Treight handlers, (including Iloaders,
stowers, and coopers) on Boston docks, or to individuals where amounts
of less than thirty ($30.00) dollars per month are paid for gpecial services
which take only & portion of their time from cutside employment or
business.”

While the reference to loaders, stowers, and coopers on the Boston docks
does not definitely prove that the part of the paragraph following the word
“or” contemplates essentially the same type of service as that pevformed by
these casual laborers on the Boston docks, it dees suggest strongly that this
type of gervice was in the minds of the megotiators when the exception was
agreed to.

The natural meaning of the language of Exeception (a) to Rule 1 is that the
gservices in question shall be in fact special services, and not regular services
of the kind regular employees had been aceustomed to perform under the
fgreement.

The Referee holds that the carrier was wrong as to the application of Ilnle
1, Bxeeption (a) to this case,

The carrier has eited the note atiached to Rule 49 as supplementing his con-
tention under Rule 1, Exception (a). The wording of this note as set forth
on page three ahove ig the same as appears in the Booklet confaining the com-
plete agreement governing clerical and station employees effective July 15,
1625, In the smaller pamphlet, containing the ‘“Memeorandum of Changes of
Rules of Agreement, of July 15, 1925 the note attached to Rule 49 reads as
follows :

“NoTE.—Nothing herein shall he construed as changing practice of work-
ing certain employees about stations part time and paying them for time
worked or preventing the exeenpting of certain employees that may be
mutually agrecd upon between the management and the duly accredited
representatives of the employees,”
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There is nothing in the language of this note to prove that it bars the
carrier from employing persons on part time in positions in which they would
normally be working on weekly assignments. Moreover, the fact that the note
is attached to Rule 49, which covers weekly assignments, instead of belng at-
tached to the agreement in peneral, is fairly clear evidence that in some way or
other it was intended to modify the effect of Rule 49. It has been argued
that there was no pust practice to justify the employment of persons in the
Greenfield statlon part time under the authority of this note. The Referee is
of the opinion that this particular eircumstance is not controlling. The agree-
ment under which the ease arises applies to the whole B. & M. System, and
there appears to be nothing in it to prevent the carrier from working cettain
emplovees in a particular station part time at certain perfods and not working
any employees part time at otber periods. The Referee can find nothing in
the Rule to prevent inaugurating this practice at the Greenfield station, pro-
vided the carrier has a legitimate reason for so doing, and provided alse that
he acts in full complinnce with other provisions of the agreement,

However, the act hy which the ecarrier asserted the right to employ per-
sons part time at the Greenfleld station affected adversely employees covered by
the agreement at the time the act occurred, The carrier’s obligation to consult
was clear. After the event, the employer cannot claim the right to benefit
from his wrongful act or omission under one clause of an agreement by invok-
ing another clause of the same agreement.

The carrier, in addition to Exception (a) of Rule 1, and the note to Rule
49, cites Principle 12, contained in the preamble to the agreement, and pat-
ticularly the phrase “for eight hours' pay eight hours’ work should be per-
formed.” Deeclaratory principles, like those set forth in the preamble fo this
agreement, siiould be given force and effect to the Tullest extent possible in any
legal insirument in which they occur. However, it is clear that an absiract
principle, however correct, (and this one is correct) must either he reconciled
with specific mandatory stipulations contained in the same instrument or be
gubhordinated to those specific mandatory stipulations, If this were not so it
wonld be extremely difficult te incorporate such principles in a trade agree-
ment without greatly impairing the workability of the agreement. The Referee
holds, therefore, that Principle 12 cannot be invoked to set aside a specific oh-
ligation of the agreement such uas the weekly guarantee contained in Ruole 49,
Moreover, the same line of reasoning applies as was just applied in reference
to the note attached to Rule 49.

The petitioners, as above noted, rest their contention primarily on Rule 49.
They do not deny the right of the earrier to make bona fide reductions in
foree hy abolishing positions, hut they contend that positions 4 and 5 were not.
properly abolished. The petiticners also cite Tiule 48 in reference to working
split tricks, and Rule 57 in reference to overtime,

Az applied to positions 4 and 5, Rule 48 would have no significance after Sep-
tember 30, 1934, since such limited service as has heen performed has been
continuous ginee that date. The application of Rule 57 is limited in the same
way as Rule 48, since under any interpretation of Rnle 48 no overtime has been
worked since September 30, 1934,

The only other Rule of the agreement which appears crucial in respect to
positions 4 and 5 is Rule 66, which provides that—

“Pstablished pesitions shall not be discontinned and new ones created
under a different title covering relatively the same class of work for the
purpose of reducing the rate of pay or evading the application of these
rules.”

The action of the superintendent in changing the instructions of the agent,
in respect to positions 4 and 5, appears practically tantamount to an admission
that the ocecupants first had to be removed from the protection of the agreement
by aholishing their positions in order for the carrier to escape the obligations
which the agreement imposed on it in respect to these positions. Having upheld
the contention of the petitioners that the carrier was wrong in applying Excep-
tion (a), Rule 1, to these positions, the Referee must conclude that the occupants
of positions 4 and 5 are still nnder the protection of Rule 66.

The fact that the established positions were discontinued cannot be denied ;
no more can it be denied on the face of the record that new positions were
created nnder a different fitle covering relatively the same elass of work. The
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Referee obviously cannot be expected to read the minds of carrier and to
pronounce judgment upon his motives. However, another Referee, under some-
what similar circumstances, has held that actions of this sort must be judged
by their natural effects. Upon that basis the Referee holds that Rule 66 was
violated in respect to positions 4 and 5.

In conclusion, the carrier would have been fully within its rights in making
a bhona fide reduction of foree by abolishing one or more positions under the
provisions of Rule 22, The ecarrier was not within ity rights in abolishing
positions covered by a weekly guarantee, thus setting aside the guarantee, and
then employing laborers to do relatively the same eclass of work, This ruling
would hold whomever the persons so employed as laborers,

The carrier would also have been within its rights, and would still be within
its rights, in trying to negotiate an agreement for working certain employeces
part time, Inasmuch as this procedure was not followed, the question whether,
if it had been followed without reaching an agreement, the carrier could then
have invoked the note to Rule 49 is not before the Board at this time, and there-
tore need not be decided.

The Referee holds that pogitions 4 and § were improperly abolished. Since
the positions were not properly abolished, he must also hold that the employees
entitled to these positions have been continuousiy the rightful holders of them,
and as such they have continued under the weekly guarantee embodied in Rule
40, However, the fact that subsequent to September 30, 1934, the oecupants of
these positions have had all of their time free except from 7:45 P. M. to 10: 15
P. M. creates a reasonabie presumption that they may buave been able to supple-
‘ment the wages paid them by the carrier by other earnings.

In awarding back pay the Refereg therefore considers it proper to ask these
employees to make affidavit concerning any carnings from other sources during
the period covered by the claim, and to deduct the amount of such carnings in
addition to the wages paid them by the carrier from the amount which they
would have received at their respective weekly rates of compensation during the
pertod covered by the claim.

AWARD

Position 6.—(u) The ecarrier is not permitted under the agrecment to work
this position a ¢plit trick under the eonditions revesled by the original submis-
sion, as supplemented by the record of the instant case.

{b) The occupant of position 6 is entitled to compensation at the rate of
53 cents an hour on continuous assignment from August 24, 1934. He is also
entitled (0 apy overtime which may have accrued as a result of spreading his
employment over an excess of hours as a resualt of working him a split trick. He
shall be paid the difference between the amount he has actually received and
the amount to which he iz entitled under this ruiing.

Pogitions 4 and 5—{a) Rating—Oceupants shall be restored to their previ-
ous rating as of August 24, 1934, and be compensated af their respective rates
of %425 and $4.09 per day.

(b) Ciaimants shall make affidavit as to their earnings from other employ-
ment during the pericd covered by this claim, and such earnings, if any, shall
‘be added to the pay which they have actually received from the carrier, They
shall then be paid the difference between this sum and the earnings which they
would have received as Baggagemasters ut their respective rates on eight-hour
assignments six days per week.

Natioxar. Raitnoap ApsusTMENT BoAwrp
By Order of Third Division
Attest: H. A, JognNsoN
Secretary

Dated at Chicago, Illinois, this 18th day of September, 1936



