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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Willard E. Hotchkiss, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
SOUTHERN PACIFIC CCMPANY (PACIFIC LINES)

DISPUTE.—

“Claim of the General Committee of The Order of Railroad Telegraphers,
Southern Dacific Company (Pacitic Lines), that Mechanician-Assistant
Wire Chief J. B, Kitchens be paid for eight hours he was not permnitied to
work on his position in ‘UN’ Tueson Telegraph Office, SBunday, January 1st,
1933, on which day an exira employe was used on his position.”

FPINDINGS.—The Third Division ot the Adjustment Board, upon the whoie
vecord and all the ovidence, finds that:

The carvier and the employee involved in this dispute are respectively carrier
and employee within the meaning of the Railway Labor Act as approved June
21, 1034,

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

The parties to said dispute were given due notice of hearing thereon.

Ay result of deadlock, Willard K. [Jotchkiss was called in as Referee and,
on request, a second hrearing was held on June 29, 1936, at which representatives
of the parties argued the case before the Board with the Refcree sitting as a
member thereof.

The parties have jointly certificd the following Statement of Facts, and the
Division so finds:

“Mr. Kitchens was assigned asg Mechanician-Assigtant Wire Chief, Tueson,
office, 8:00 A, M. to 4:00 . M, On Sunday, Januory ist, 1833, My,
Kitchens did not work, an extra unassigned puncher was used to perform
punching duties, 8:00 A. M. to 4:00 P. M. that date.”

There is in cvidencee an agreement between the parties bearing effective date
May 1, 1927 also of certain supplementary documents inelnding understanding
dated November 29, 1932, and Memorandum of June 0, 1933,

The folowing rules have been cited:

“RUuLE 1—ScoPE

“This schedule will govern the employment and compensation of thae
following: Agents, assistant agents and ticket agents incorporated in wage
schedule, agent-telegraphers, agent-telephoners, agents, small non-telegraph;
block operators, car distributors (if required to felegraph in the performance
of their duties), drawbridge tenders {lcvermen), managers, punchers, staff-
men, telegraphers, telephene operators (except switchboard operators),
towermen, tower and train directors, and wire chiefs, and will supersede
all previous scheduleg, agreements, and rulings thereon,  In application
of thege 1yles, employees covered thereby will be considered as telegraplers.

S“Rone 5-—GUARVITER

“Reguinr assigned telegraphers will receive one day's pay within each
twentv-four {24) hours, according {o location cecupied or to which entifled,
if ready for service and not unsed, or if reguired on duty less than the
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required minimum number of hourg as per location, except on Sundays and
holidays. .

“A regular assigned telegrapher is one whoe is ussigned to a position hy
butletin,”

“RUuLE 6—SUNDPAY AND HoLmmay WORK

“(a) Telegraphers wilt not be required to work on holidays except when
necessary to protect the Company’s interests.

“(b) Time worked on Sundays and the following holidays: New Yenr's
Duay, Wasghington’s Birthday, Decoration Day, Fourth of July, Labor Day,
Thanksgiving Day, and Christmas (provided when any of the above holidays
fall on Sunday the day observed by the State, Nation, or by proclamation
shall be considered the holiday), shall be paid for at the pro rata hourly
rate when the entire number of hours constituting the regular week-day
assignments are worked,

“{c) When notitied or called to work on Suhdays and the above speci-
fied holidays a less number of hours than constifute a day's work within
the limits of the regulur week-day assignment, employees ghal]l be paid u
minimum allowance of two (2) hours at overtime rate for two (2) hours
work or less, and at the regulur hourly rate after the second hour of each
tour of duty. Time worked before or after the limits of the regular week-
day assignment shall be paid for in accordance with overtime and eall
rules.

“(d) Where two or more telegraphers are employed and the condition of
service will permit, one telegrapher may be used on alternate Sundays,
except as provided for in Rule 20.”

“RuLE 21-—REDUCTION OF FOXCEE AND DISPLACEMENT RIGHTS

“{g} Senior extra telegraphers, wlien available and competent, will he
used in preference to junior extra telegraphers. Henior exira telegraphers,
not working, will be allowed to displace either THE junior extra teleg-
rapher on the division, or THE Junior extra telegrapher in general, relay
ot dispatchers’ offices at any time”

Petitioners contend Itule 6 applies ; that the printer mechanician-assistant wire
chief ig required to do puncher work in connection with his other duties, and
that sueh work is, in fact, a part of his duties; that when any duties of a regu-
lar assigned pogition are required to be performed on Sunday, within the hours
of the week day assignment, {he regular assigned employe is entitled to the
work ; that the work performed January 1, 1933, by the extra nnassigned
puncher was part of the work regularly performed week days by the printer
mechanieian-assistant wire chief; and that the incumbent of that position was
entitled to Sunday work.

The Carrvier contends that the title of the position of printer mechanician-
assistant wire chief is descriptive of its duties aud that Morse telegvaph and
pinching work performed by the incumbent is incidental werk performed in
spare time when the regular assigned duties of the position permit; and that
the same is trne of the position of manager wire chief. The carrier asserts
that there is no speciflc assignment of the Morse telegraph and puncher work
in the office; that during pericds of heavy movement of perishable traffic the
puncher work frequently exceeds the capacity of the manager wire chief and
agsigtant to perform, and it is customary at guch times to call in extra un-
asgigned punchers to perform the work on such oceasions. The earrier also
points out that the position of printer mechanician-assistant wire ehief is not
a seven-day assignment and that there is no gnarantee of Sunday and holiday
work nnder the rule.

OPINTON OF THE REFEREE.—Tuoczon, Arizona, where this dispute arose, is
a Division Telegraph office in which, at the time to which the dispute pertains,
thers were regular assigned employees inelinding a manager wire chief, two wire
chiefs, one printer mechanician-nssistant wire chicf, and two Morse telegraph
aperators. Morkrum prinfter machines woere in use in the office.  Carvrier sub-
mits that it was the practice to have the manager wire chief and the printer
mechanician-assistant wire chief operate Morse felegraph keys apd do puncher
waork when not engaged with the specific dutics of their assignments.
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The Referee is disposed to apply the applicable language of the agreement to
this dispute in the light of the policies and basie purposes by which clearly the
agreemenf is animated. As the Referee interprets these purposes and policies
they are substuantially as follows:

1. To give to the employees specific gaarantees in respect to wages and working
conditions.

2. To imgure to management the cooperation of employees in all proper efforts
to manage the business efficiently and well, which do not transgress the provisions
of the agreement nor encroach opon the rights of the employees as specified or
reasonably implied in the tovms of the agreement.

4. To embody matters of general policy in respect to which the parties are
in agreewcut ov to which they are both subject under the laws and public
policies governing their reluations with each other.

1. Lwployees’ CGuaranices.—lu respect to guarantees which the agreement
affords the employees, the Referce finds a specific guarantee in Rule 5 that
regutar telegraphers will receive one day's pay if rewdy for service und not
used ov if required on duty less than the required winimsm number of holrs
except on Sunduys and holiduys. A regular assigned telegrapher is defined
in thig rule gy one who is assigned to « position by bulletin, Rule 6 containg
certuin guarantees us to how employees shall be treated in respect to Sunday
and heliday work, to wit:

(a) They will not be required to work on Sundays except when necessary
1o profect the company's interests.

(b)y Work performed on Sundays and on the geven specified holidays shall
be paid for pro rata if employees work a fall day,

(<) Employees notified or ealled for dugy for less than a full day on any
of the above days shall be paid in accordance with Rule 6-¢ quoted ahove.

() Where two or nere telegraphers are employed amd the condition of
service will permit, one telegrapher may he used on aiternate SBundays except
as provided in Rule 20,

All of the above guarantees appear to the Referec iotended to operate hene-
ficially to the employees and he iz nnabie to find any other specific gnarantees
applicable to the circumstunces of thig e¢ase which operute in that way.

2, Maneyerial Rights and Responsibilities —Labor Agreements are usually
less explicit in respect to the rights and guaruntees enjoyed by managements
under them, since the responsibility for operating the business to which the
agreement pertains is the responsibility of management and the rules of agree-
ments and of law governing the operatiom of a business operate chiefty to re-
striet the freedom of action which management wounld otherwise possess, In
gther words, all agreements of necessity leave with management a consider-
able zone of operation within which management has the right and the duaty
1o exercige judgment as to the best and most efficient way to run the business.
It goes without saying that all such implicit or reserved powers must bhe exer-
cised legally and in such a way as not to transgress the agreement either
specifically ur by reasonahle fmplication,

In addition to the provisions of NMules & and 6 outlined ahove, reference has
been made te Rule 21-G.  Rule 21-G by any reasonable interpretation of its
language has the purpose of snfeguarding seniority rights in connection with
reductions of force, and in respect to the use of senior extra telegraphers in
preference to junlor extra telegraphers. The Referee does not find that Rule
21— applies specifically to the instant casze.

Except tor the provisions of Hules 5 and 8 set forth above, and which run
heneficinlly to the employees, the Referee dees not find in the agreement or
in the laws applicable to the relations between the parties any restriction
upon management in the exercise of its best judgment as fo the Sundays and
Holidays when it is egzential to employ a regularly assigned telegrapher as
distinguished from the Sundays and Holidays when an extra unassigned teleg-
raphier {Pywneher) may be employed.

The parties apparently agree that regular felegraphers may perforim other
duties during their regular assignments when there iz not enough work on
the vepular asgignment to keep them fully occunied, In the judgment of the
TReferee, it would not he g reasonahle interpretation of the agreement to hold
that such supplementary work would change the character of the assiznment
g0 as to preclude the employment of an extra unassigned telegrapher {(puncher)
to do it on Sundays or Holidayy unless it should be affirmatively shown that
work of a nhature not specified in the assignment had become in fact pre-
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dominantly the regular work of the position in question. There is perhaps
one other set of circumstances which if affirmatively established would defeat
the freedom of the employer to exercise his best judgment, within the specific
terms of the agreement, as to whether on a given Sunday or holiday a regu-
larly assigned telegrapher or an extra unsssigned telegrapher (puncher} should
e employed. If it should be shown that management had exercised its right
to decide this guestion in a perverse, capricious, or obviously unfair manner
rather than in accord with normal and reasonable managerial judgment, the
ugreement by implication would doubtless support a elaim for redress for
any injury shown to have flown from such perverse, capricious, or unfair action.

The Referee finds in the instant case that the carrier Ling not exceeded the
limits of reasonable managerial judgment. 1he duties performed by Mr.
Kitchens on week days supplementary to his regularly assigned duties on those
days were not sufficlent to change the nature of the assignment so as to make it
incumbent on the carrier to call him a regularly assigned telegrapher—to per-
torm those supplementary duties on 2 Sunday or a Holiday on whieh lhose
duties had to be performed.

3. Question of Policy Involved.—Discourugement ane restriction of Sunday
and Holiday work by employees who work regularly on other days iz a recog-
nized and accepted item of public policy. It is an avowed policy of organ-
ized labor. It is specifically embodied in the agreenent in two different sections
of the rale eited by petittoners in support of their elaim, to wir;

“Ga. Telegraphers will not be required te work on holidays except when
necessary te protect the company’s interests.”

“6d. Where two ovr more telegraphers ure employed and condition of
service will permit, onc telegrapber may he wsed on alieruate Sundayvs
except as provided for in Rule 20.”

The provisions of Rule 20 do not appear to conflict in any way with the ahove
reasoning. It shonld be noted, however, that Section (j} of Rule 20 refers to
first, second, and third wire chiefs having preference where telegraphers at
several telegraph offices are required to work Sundays and holidays. While
this phrase might appear to suggest that it is a privilege to work on Sundays
and Holidays the 36 hour notice provided for in the same section and the
provisions of 62 and 6d have a different implication and one that secords with
acknowledged policy.

In conclusion the Referee finds that as a matter of public policy, of general
union poliey, and of policy reasonably deductible from the agrecinent between
the parties, Sunday and holiday work should not be required of persons regu-
larly employed on other days unless necessary, and persons regularly employesd
on other days should not expect to be employed on Sandays and holidays as a
matter of right tnless that right is showin to tlow fron the agreement.

Further the Referee finds in accord with the above poliey, management has
the right and the duty to decide when work has to be done on a Sunday or a
bholiday requires the service of a regularly assigned telegrapher and when it
can be done by an exirs unassigned telegrapher {(puucher), provided only
that the decizion does not transgress any of the terms of the agrecment, pro-
vided that it is legal, and provided that it is a normal and reasouable exercise
of managerial judgment.

Finally the Referce finds that no rule of the agreement was violnted wlen
the carrier decided not to call Mechanician-Assistant Wire Chief Kitchens to
duty on Sunday, January 1, 1933, and did eall an extra unassigned telegrapher

{puncher}.
AWARD

Claim disallowed.
NATIONAL RAILROAD ADIUstMENT BoARD
By Order of Third Division
Attest: H. A, JoENSON
Secretary

Dated at Chicago, Ilinois, this 8h day of Qcteober, 19386.



