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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Robert @, Corwin, Referce

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
THE NASHVILLE, CHATTANOOGA & ST. LOUIS RAILWAY

DISPUTE.—

“Claim of the General Cominittee of The Order of Raiilroad Telegra-
phers on the Nashville, Chattanvoga, and St. Louis Railway, that the
monthly guarantee paid the joint agent at Stevenson, Alabama, for
handling the business of the Railway IExpress Agency originating and
destined his station and for handling the transfer of express business of
the Railway Ixpress Agency from the Nashville, Chattanocoga, and St
Louig Railway to the Southern Railway at that point, which guarantee
was arbitrarily reduced from $25.00 to $7.50 a month March 1st, 1933, be
restored retroactively to that date and the incumbent, W. I, Barry, reim-
bursed for the monetary loss sustained by him through this reduction,”

FINDINGS.—The Third Divigion of the Adjustment Beard, upon the whole
record and all the evidence, finds that: ’

The carrier and the employee invoived in thig dispute are respectively car-
rier and employee within the meaning of the Railway Labor Act, as approved
June 21, 1834

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

The parties to said dispute were given due notice of hearing thereon.

Asg a result of a deadlock, Robert G. Corwin was appointed as Referee to
sit with the Division as a member thereof,

W. K. Barry was appointed joint agent of the Nashville, Chattanooga & St.
Louis and the Southern Railways at Stevenson, Alabama, July 15, 1980, displac-
ing the former ocecupant of that position. ‘The rate per hour paid him under
the wage scale of the former carrier effective January 1, 1926, was 72 cents.
In afdition to this compensation he was paid commissions of 10 percent for
andling express shipments by the Southeastern Bxpress Company and Rail-
way Express Agency. His claim against the N. C. & 8t. L. Railway is for a
difference between the commissions actually paid him after March 1, 1933, by
the latter Ageney and a minlmum guarantee of $25.00 3 month, which he sayas
existed at the time of his appeointment.

Tn 1909 a ticket clerk named Potts was employed at Stevenson by the South-
ern Express Company to handle and transfer its express with a guarantee
that the minimum commissions which he was to receive would not be legs
than $25 a month. In April 1917 the express compahy established a general
minimum guarantced commission of $7.50 a month where railroad agents also
served as express agents. The transfer of the express was abolished in 1921,
but Potts continued to receive his allowance until November 20, 1924, when
the work was turned over to the Railway Station Agent. Tn the meantime
Southern Express Company had been taken over and opcrated, for a time, by
the United States Railroad Administration and had Iater become the American
Railway Express Company. Successive agents, the claimant being the last,
have continued to handle the express and there is no evidence that the mini-
mum rate was ever changed. In the absence thercof we must assume that
when the work was transferred from the clerk to the agent it earried with it
all the terms and conditions upon which it had been previousiy pertormed.

1t is stated that after 1924, for some time at least, the monthly commissions
exceedod $25. During four months in 1928 and 1930 the carrier claimg that
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the then agent doing it was pald and aeccepted less. This alone, of course,
could not have the effect of changing the rate. When Barry was appointed
it is not shown that he knew of a $25 minimum. In fact, he remitted his
colleetions in August after hiz appointment in Jfuly without dedueting such
a minimum, the commissions amoeunting to less. The Railway Express Agency,
which had then sueceeded the former Express Company, sent him a eredit
memorandum and its check netifying him that he should observe a $23.00
minimum. In the absence of any evidence on the part of the carrier to the
contrary, except failure of Dilliughum to collect, we (hink that this fact is
sufificient to show that ne reduection had been negotiated by the agents or
their representatives and the Railway and the Agency. This conclusion is
further strengthened by the conduct of the Agency in 19388. After asking
the railway if it had any objection to the Ageney’s securing a reduction, the
latter sent a representative to Barry to see if he would agree to it. It only
obtained his refusal and a request to take the matter up with the Chairman
of the Order of Railroad Telegraphers. This the officer of the Express Ageney
agreed to do, but nothing wag heard from him or the Agency until Barry
received a letter from the Superintendent of the Agency adviging him that
his “minimum aliowanee of $25 for handling express at Stevenson, Alabama,
will be reduced to $7.50 per month.”

The Agency now claims that there was an errer in paying the allowance.
Its acts certainly would not indicate 1t. If a reduetion in the rate of pay
had been lawfully negotiated the Agency and the Rallway would certainly
have known of it and bhe able to tender some proof to support that position.
While Barry was not advised of the extent of the guarantee he is entitled to
whatever it was.

Under the former awards of this Division relied upon hy the employees,
the N. C, & 8t. L. Railway must protect Barry from any loss until the rate is
readjusted by agreement. If the Agency had kept its promise to settle the
matier with Barry's repregentatives, the case would not now be before us.
While some rearrangement shounld possibly have bheen made, it was up to the
Agency to secure it in the proper way, and this it failed to do. We can only
conclude that an established rate was changed in violation of the terms of
the employees’ contract and that the Railway mmst colleet from the Agency
and reimburse Barry for any loss he has suffered in not maintaining the
estahlished guarantee formerly observed.

AWARD

The N. C. & 8t. L. Railway shall recover the amount of the claim from
Railway Express Agency for the benefit of elaimant, or pay the same to him.

NATIONAL RATLROAD ADJUSTMENT BoARD
By Order of Third Division
Attest: H. A. JoENSON
Becretary

Dated at Chicago, Illinois, this 12th day of October, 1936.
DISSENT
Award 315 Docket TE-313

i dissent from the award in this case on the foilowing grounds:

1. That the findings do not support the award.

2, That the findings are inm many respects erronecus and are principally
devoted to an ex parte conviction of the Railway Express Agency, not a party
to the case and not heard as to the accusations forming the bases for its
castigation, by the Referee.

3. That the findings largely ignore the record in the case and in the last
analysis the award is made to rest upon former awards of this division involving
other railways under eonditions and rules not present in the instant case.

4. The award i8 not responsive to the claim; it extends beyond the scope
of the claim and secks through the respondent railway to punish the Railway
Express Agency, not 4 party to the case and not afforded an opportunity to
be heard in its defense.
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The findings do not support the award in that they fail to show any reason
why the respondent railway should be cailed upon to act as a coltecting agency
for the claimant and, upon the failure of that eifort, shall itself suflfer penalty
in the amount it fails to collect. No rule or rules are cited to show that
such & requireinent is justly imposed or that the railway had auy duty to
proteet the agent against the reduction of a guarantee, if such a guarantee
was in effoct and if such a reduction was in faet made. On the coutrary,
the findings state that in April 1917 the Express Company established a monthly
commission gvarantec of $7.50 where reifroed agents «wlso served as empress
agents. The claimant Barry was and iz the railroad agent also serving as
express agent, If the established guaranteed commission was %7.50 under
such circumstances, Barry had no right reasenably to expect any different or
greafer gnarantee.

Petitioners cited the following articles of the Agreement existing between
the parties and charged that the respondent carrier violated the same;

“Antrcre XIX, All positions held by employes specified in Article 1 of
this agreement ghall be listed, showing locations, classitications, and rate
of pay, which shall be part of this agreement. (See wage seale, pages 15
to 25, inclusive.)

“Axricte IIT. (a) The entering of employves in the positions oeccupied
in the service or changing their classification or worlc shall not, except
by mutual agreement between the committes and the management, operate
fo establish a less favorable rate of pay or conditions of employment than
is herein provided.

“ArTIoni-—Just following the wage scale of the Agreement~—These rates
shall bocome effective December 1, 1927, and shall continue in effeet until
December 1, 1928, without ehange, and thercafter until changed as provided
herein or nnder the provisions of the Railway Labor Act.”

The fludings ignore completely the allegation of a violation of thege Articles
of the agreement, upon which petitioners relied to support their claim, and X
submit that unless we find, where a violation of agreement is specifieaily
charged, that such violation did occur there is no sound basis upon which an
award may rest sustaining the petitioners,

We may be indignant at the actions of the respondent or, as would appear
in this case, at the actions of a third party, but a mere expression of indigna-
tion, however justly aroused, is not sufficient grounds upon which to rest a
judicial determination of the issnes.

The findings are erroneous in thaf they ignore compictely the statement of
the claim which is for retroactive restoration of a $25 monthly guarantee
alleged to have been in effect “for handling the business of the Railway Ix-
press Ageney originating nnd destined his station, and for handling the transfer
of the express business of the Railway Express Agency from the N. €. & St. L.
Railway to the Southern Railway at that point,” Stevenson, Ala. The monthly
guarantee was established in 1909, The transfer, as stated in the findings, was
discontinued in 1921. But it is stated in the record that Clerk Potis, the indi-
vidual with whom the arrangement was originally made, continued to receive
the %25 until the express company velieved him as its agent in 1924, But in
1917 the express company (predecessor in the business to the Railway Express
Agency) established a monthiy commission guarantee of $7.50 where raitroad
agents acted in the same capacity for if. There ig nothing in the record to
snggest that any agent of the Railway Company acting in the dupal capacity of
railroad and express agent at this station ever expeected or sought to retain
a monthly guarantee of $25 prior to the imstructions issued to Agent Barry
by the Auditor of the Railway Express Agency.

Agent Barry succeeded fo the Agency at Stevenson on July 15, 1930. In
making his remittances of express funds for the month of Angust 1930, the
first full month that he ocenpied the position and when his actions showld have
reflected hig understanding with respect to the express commisgsion, he deducted
ten percent amounting to $21.25. Thereupon, the aunditor for the express agency
sent Agent Barry a credit memorandum for $3.75, directing him thereafter to
ahbeerve & $205 minimunm, The respondent in this case states that the anditor’s
lIetter was written in errov and that no proper basis existed for giving suel
direetions to the agent, and that the action of the superintendent of the
Hxpress Company in March 1933 directing the agent thercafter to ohserve a
$7.50 minimam instead of $25 was a correction of the crror. That the action
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of the auditor was in error is piainly borne out by the petitioners' statement
of hig claim. They ask that elaimant Barry be paid $25 per month as a mini-
mum when his ten percent commissions do not amount to that sum for handling
express originating at and destined to his stiation, and for handling the trensfer
of express byginess of the Reilway Hepress Agency from N. €. & 8i. L. to
Southern Railway, recogniwing that the payment of $25 was to cover the
handling of transfer as well as commissions; whersas, there i no transfer
of express business at Stevenson, Ala., and hns not been since May 1921,

The Referee finds in one place that “When Buarry was appointed it is not
shown that he kuew of o $25 minimum.” In another place that “While Barry
wius not advised of the extent of the guarantee, he is entifled to whatever it
was” He alzso finds that the express company in April 1917 esiablished a
general minimum commisgion of $7.50 per month where raiivoad agents also
served ay express agents, The fact that the express company in 1908 entered
into an arrangement with an individual to pay him a certain minimmum sum
each month for handling the express business at bhig station and for handling
the frapsfer between the trainsg of the two carriers nsing the same, and that it
continued to pay that individual the amount that it bad promised to pay him
as fong 48 he performed the dnties of agent for it, certainly does not vitiate the
established minimum monthly guarantee for another class of employees for
performing a part of the service embraced within that formerly rendered for
& hipher compensation. As the Referee has found, the Claimant Barry, when
he acauired the position of Agent at Btevenson through displacement on July
18, 1930, did not have any expectation of receiving compensation from the
NRailway Fxpress Agency in excess of commissions of ten percent with a
monthly guarantee of $7.50. Therefore, he has suffercd no injury.

The Referee stutes that the carrier claims Barry's predecessor accepted less
than $25 monthly during four months in 1928 and 1930 when the commissions
at ten percent did not equal that amount, which may imply that the figures
supplied by the carrier are of donbtful value without other corroboration. On
this point it may be significant that the petitioners in their reply to the carrier’s
suhmission quoted the fizures from the carrier’s submission for the months
referred to and took no exception to them. On the other hand, there is left:
no room for inferenee of doubt of the prohative value attached by the referee;
to the statement over the signatnre of the general ehairman of what transpired
Letweoen the ronte agent of the Railway Hxpress Agency and Agent Barry, when
the former visited him (DBarry). aflegedly, for the purpose of seeuring hig
congent to a reduetion in the $25 minimum. And the Referee says that this.
officer (route agent) promised Agent Barry that the matter would be taken:
up with the chairman of the Order of Railroad Telegraphers.

The Railway Express Agency wag not made a party to this case and was not
called fo appear before the Board, If was not afforded an opportunity to deny
the allezations or to explain its handling of this matter, and yet the Referee
makes the ex parte finding that itg action would not indicate that there was any
crror in paying Agent Barry a minimum of $25 for a period of thirty-one
months.

Failing to find that there was, as charged hy the petitioners, a vielation of,
eortain rules of the agreement, what is relied upon to support the award? Jiy
yests mpon “former awards of this division relied upon by the cmplovees”
Phe petitioners in their submission bhefore this Board made no reference to any
previons awards of this division. In presentation of the case to the Referee
hy members of the division, certain awards of the division were cited: Award
181 Dacket TH-141, Award 218 Docket TE-226, Awnrd 297 Docket TE-2T1, and
Award 298 Docket TH-247. The last named award dealt only with the juris-
dietion of the Third Division of the National Raitroad Adjustment Board ¢ver the
dispute submitted, and T ascume therefore that the Tleferee does not refer to that
avard in his findings in the instant cage. The other three awards denlt with claims
in which the Order of Railroad Telegraphers appeared as pefitioners against
thyee railronds other than the Tespondent in the instant case. The bases for the
clnfms in thome cases differ from the basis for the claim in the instant cage.
n all of those cases there wns cited hy the petitioners, ameng other rnles of
the agrenments hetween petitioners and the respondent earriers. a rule reading
substantially as does Article XXITI of the Agreement between the petitioners
and the carrier in the Instant ease. Article XXTIT reads as follows:
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“ArTICLE XXIII
“EXPRESS AND TELEGRAPH COMMISSIONS

“When Express or Western Union Commissions are discontinued or cre-
ated at any office, thereby reducing or increasing the average monthly com-
pensation paid to any position, prompt adjustment of the salary affected
will be made conforming to rates for similar positions.”

In award 181 Docket TH-141 a rule of the same import and similar if not
identical in language appeared in the agreement between the parties as Article
XIV (1). It is quoted in the award by Referee Spencer and relied upen in
sustaining the claim. In Awavd 218 Docket TE-226 a similar rule appeared
as Article I1I {b) and it is guoted in the award by Referee Garrison and relied
upon by him as one basis for sustaining the claim. In Award 297 Docket
TE-271 the Referee does not quote the rule, but he refers to the agreement
existing between the parties, and that he relates his award to the rule is evi-
denced by the following language appearing on page three of the award:

“It would appear to be a highly techniecal argument that abolition of com-
migsions which is the cquivalent of a reduction of 100 percent would re-
quire a revision of the wage rates; whereas, a reduction of ninety percent,
seventy-five percent, fifty percent, or any other material amount would not
require such revision.”

In the instant case petitioners not only do not rely on Article XX1II of the
agrecment between the parties, but, at the hearing before this Division, in
responge fo a question addressed to the General Chairman by the writer, “Is
Article XXIIT of the agreement invoived in any way in this case?’ he answered,
“No, sir; it isn't.”

I therefore submit that by the findings in this case the record is cast aside
and the only basis shown for the award as rendeved is former awards of the
division which presented different ciccumstances in which the petitioners relied
upon a rule not here involved.

The awnrd exceeds the claim in that it goes beyond the scope of the claim.
The claim requests that a minimum gnarantee, alleged to have existed, of $25
t month for handling the business of the express ageney originating at and
destined to this station and for handiing the transfer of express between the
traing of the two carriers using the station be restored retroactively, whereas
the award does not direct the restoration of the minimum alleged o have
existed, as payment for services for which it is claimed (a part of which service
it is admitted the elaimant doos not now and never has performed), hut directs
the respondent carvier to collect from a third party, not a party to the case,
the amount involved in the claim and pay the same to the claimant, or, failing
in that effort, to make good itself.

There also exists if the mind of the writer a question as tu whether the
procedure in the appointment of the honorable referee in this aud fourteen other
cases fulfilled the requirements of the Aect under which this Poard functions.
It wonld seem to follow that if it did not, then ttis award and all other awards
vy such Referec are null and void. Section Three Ifirst (1) of the Rallway
shor Act ag amended June 21, 1934, provides:

“Upon failure of a division to agree upon an award heeanse of a dend-
lock or inability to secure a majority vote of the division members, as
provided in paragraph (n) of this Scction, then snech division shall forth-
with sgree upon and select a neuiral person, to be known as ‘referee,
to it with the division as a member thereef and make an award. Should
the divigion fafl to agrvee upon and select a referce within ten days of
the date of the deadloek or inability to secure a majority vote, then the
division, or any member thereof, or the parties or either party to the
dispute may certify that fact to the Mediation Board, which Board shall,
within ten days from the date of receiving such certificate, select and
name the reforee to sit with the division as a moember thereof and make
an award. The Mediation Board shall be bound by the same provisions
in the appointment of these neutral referecs as are provided elsewhere
in this Aet for the appointment of arbitrators and shall fix and vay the
compensation of such refereces.”

28448—~vol. LII—38——735
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The question that causes the writer concern is whether, in the absence of
any effort by a division to select a peutral person, the requirements of this
portion of the Act may be said to be complied with,

The Mediation Board, in whom the appointing power rests, if the division
shall fail in its efforf to select & referee, hag faken the position in an official
comminication to the Board that the law does require that the division make
an effort to select a neutral person to act as referee in the event of a deadlock.

The eircumstances attending the appointment of the honorable referee
in the instant case are these: The Third Division was unable to reach an
award in fifteen ecases before it. These cases were deadlocked by action of
the Divigion on August 13, 1936.

On August 14, without making any effort to select a referee, the Division,
by action previcusly taken, recessed for a period extending through September
4. 'The Third Division wag therefore in recess during nine davs of the ten-
day period following the deadlocking of the group of cases referred to.

On Angunst 24, 1936, five members of the Third Division addressed a letter
to the Secretary of the National Moediation Board in which they said in part:

“The undersigned Members of the Third Division, National Railroad
Adjustment Board, kereby oflicially certify to the National Mediation Board
that the Third Divigion has failed (o agree on the selection of a Referee
within the ten (ays provided Tor in Section 3, First (L) of the Railway
Labor Act, to git with the Divigion as a Member thereof and render awards
on disputes represented by fifteen dockets which were deadlocked August
13, 1936, hecause of the inability of the Division Members to secure a
majority vote thereon.

“This certification, as stated above, is made under the provision of para-
graph {L)Y, Section 3, First, and reqguest is hereby mode that the National
Medintion Board select a Referce for the purposes indicated.

“Tor the information of yvour Board, woe beg (o advise that the Third
Divisgion is in recess through September 4th, We trust, however, that the
Referce will he apnoinfed 2o thaf we ecan commence work on the ahove
dispites on Beplember 8th nr promptly thereafrer, at which time the
Third Division will have reconvened.”

Tt does not appear from the veeords of the Third Division that the Mediation
Board was informed that an effort had heen made by the Division to agrec upon
and select a neutral person, or that it inquired whether such effort had been
made, and certainly there was no formal advice by the Third Division to the
Mediation Board that the members had aftempted to agree upon the selestion
of a neutral and had failed. Tndeed, sueh formal advice conld not have heen
giveit bernuse no guch effort was made, the Division heing in recess for a
period of twenty-one days heginning the day after that on which the eases were
deadlocked.

In the gpinion of the writer, the above quoted provisions of the Aet cannot
he satisfied hy a perfunctory pretense. Ion this opinion the =aid official com-
munication from the Natienal Mediation Board in this respect wupholds the
above conclusion.  And if this communication of the National Mediation Board
jg correct under the law, then he submits there i properly a question whether
arder the cirenmstanees the appointment of the Referee in the inctant cage
satisfled the requircments of the Act.

Gro. H. DUcAR,
DISSENT

I conenr with that portion of the dissenting opinion by Member Pngan which
relates specifically to the award made by the Referee in this Docket THE-313.

T concur with that portion of the same dissenting opinion by Member Dugan
which relates to the legalify of the appointment of Referee Robert G. Corwin
in thiz ease and fourteen other cases before the Third Division. Also, T here
indicate purpese to reglster extended protest, as due time apd circumstances
may require. addressed to the end of effecting discontinuance of the methods
leading to the sclection of a Referee aceording to the procedure indicated by
the dissent in thisg particular dispute.

C. C. Coox.



