Award Number 320
Docket Number MW-346

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Robert G. Corwin, Referee

PARTIES TO DISPUTE:
BREOTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
READING COMPANY

DISPUTE.—

“Restoration of full monthly rate for Maintenance of Way Foremen and
reimbursement for wage loss suffered by them as result of Carrier’s violation
of hule 3% of the Agreement between the Brotherhood and the Reading
Company, effective January 15, 19367

FPINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The carrier and the employees involved in this dispute are, respectively, carrier
3}1(1 g‘xgnpioyees within the meaning of the Railway Labor Act, as approved June

, 1834,

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

The patiies to said dispute were given notice of hearing thereon.

An agreement bearing effective date of January 13, 1836, is in effect between
the parties. .

The case being deadlocked, Robert G. Corwin was appointed as Referee to
sit with the Division as a member thereof.

On Janunary 15, 1936, the Reading Company and the Brotherhood of Mainte-
nance of Way Employes entered into 4 new agreement. Previously the foremen
advaticing this eluim had occupied excepted positions. It appears from the evi-
dence that it was their wish to be included within the collective bargain of the
Brotherhood and in deference thereto a new article numbered 39 was inserted.
Thisg reads as follows:

“Hmployes whose responsibilities and/or supervisory duties require service
in excess of the working hours or days assigned for the general force will
be compensated on a Inonthly rate to cover all services rendered, except that
when such employes are required to perform work which is net a part of
their responsibilities or supervisory dutics, on Sundays and on the fol-
lowing holidays: New Year's Day, Washington’s Birthday, Decoration Day,
Fourth of July, Labor Day, Thanksgiving, and Christmas, or in cxcess of
the established working hours, such work will be paid for on the basis pro-
vided in these rules in addition to the monthly rate. Section foremen re-
quired to walk or patrol track on Sunday and the holidays specified above
shall be paid therefor on the basis provided in these rules, in addition to
the monthly rate.”

The proceedings leading up to final negotiation of the new agreement were
protracted and thelr stemographic report occupies much of the record in the
present submission. From this we glean that the earrier contended the foremen
would not enjoy as advantageous opportunities as formerly, the officers of the
commpany announcing that if the rule went into effect they would only be paid
for days actually worked in connection with the gangs under them, the rate to be
caleulated by dividing their former pay by the number of work days in the month.
o this the Brotherhood did not agree and Article 39 was adopted without a
meeting of minds as to lts interpretation.

Syuch being the case, it ig incumbent on the Divigion to interpret the rude as its
wording must warrant. 1t is practically ideutical with others which prevail
throughout the country. Universaily, insofar as we can find, they have been
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cobnatrued as inten_ding to provide a flat monthly wage for the foremen who
occeupy positions within their provisions, a salary which includes compensation
for services rendered in a supervisory eapacity and responsibilities requiring
the same In excess of the working hours or days assigned for the regular force.
The operating rules require a considerable amount of services of this sort. Of
these the foremen were not relieved and compensation therefor, as shown by the
exhibits, has‘ been expressly denied. The carvier contends that a monthly rate
means a basic rate, not a Hat monthly rate or salary, and that if it takes the old
monthly rate and divides it by the days worked with the force it has complied
with the rule. With it¢ contention we cannot agree. The article itself, pm.:ticu-
Iar]_y when read in connection with the one immediately preceding it, seems to
plainly imply that a regular monthly salary shall be fixed, and such a construe-
ticn is consistent with that which has always been given it.

The new rule, however, gave the foremen certain advantages which they had
previously not enjoyed and subjected them fo certain new disadvantages. To
apply the old flat rate at present would be tantumount to creating a new rate
or modifying an old one, which is beyond the province of the Adjustment Board
and this Division.

It is our opinion, therefore, that the adoption of the rule ealled for the estab-
lishing of a flat monthly rate of pay or salary for the foremen invelved, to be
effective as of the date of the adoption of the rule, and that in not doing so the
latter has becn violated.

AWARD

Claim sustained to the extent that the management by negotiation and as
provided by law shall establish a flat inonthly rate of pay to the petitioning fore-
men as of January 15, 1936, and reimburse them on the basis thereof and in
compliance with the rules of the schedule of that date, which may relieve the
Carrier of payment In full,

NATIONAT, RATLECAD ADJUSTMENT DOARD
By Order of Third Division
Attest: H, A. JOHNSON
Secretary

Dated at Chicago, Ilinois, this 19th day of October, 1936,
DISSENT

The award in this dispule dees not pass upon uor docide the guestion pre-
gented to ihe Third Division, The question in dispute ag stated by the em-
ployees ex parte in their “Statement of Claim” is:

“Restoration of full monthly rate for Maintenance of Way Foremen and
reimbursement for wage loss suffered by them as result of Carrier's viola-
tion of Rule 39 of the Agreemeni between the Brotherheod and the Reading.
Company, effective January 15, 1936.°

The eontention of the employees, supported by the evidenece and the nrgument
which they submitted, was limited to the claiim that under Rule 39 the man-
agemrent could not lay off the foremen, who ure paid a monthly rate for all
services rendercd, when they inid off the men and reduce the foremen’s rate
proportionately iherefor, and have asserted throughout the record that these
men have a monthly rate—iheir grievance being that they Liave hieen denied a
part of that mouthly rate, They direct particular attention to the exhibits
of the earrier as establishing the fact that these foremen are paid monthly
rateg and to the fact that the carrier has not denied nor attempted to deny
that they are montlily rated employees,

The carrier has contended throughout that these foremen are on a monthly
rate and that the record of negotiations resulting in the adoption of Rule 39
shows that the term “monthly rate” as included in the rule meant a monthly
rate from which proportionate deductions wouwld be made for the days when
the foremen did not work. The carvier introdueed the terms “hasic” and
“Aat” monthly rates to distinguish the former as being that which the rule
contemplated, and the latter as being that which the rule did pot preseribe
and that which it gave the representatives of the employees fo understand
during the negotiations would not be comprehended by the rule.

It is thus apparent that the parties arve not in disagreement as to whether
or not there cxists o manthlv raie, hut simply as to whether or not the rule
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{rule 39), as it was negotiated and as it exists in the agreement, contemplated
that a deduction could be made therefrom for the days when the foremen
do not work.

The award, however, through a series of findings, we perceive to be in
error, proceeds to a last finding that the adoption of the rule called for the
establishing of a flat monthly rate and that in not doing so the rule has been
vielated.

Such finding that a rule has been violated by failure of the parties to take
an action precedent to the negotiation of such rule or at least concurrent
therewith we concelve to be capricious. That finding is evidently based on
a preceding finding in the award which states that the rule is “practically
identical with others which prevail throughout the country”’ and that ‘‘uni-
versally insofar as we can find they have been consirued as intending io
provide a flat monthly wage for the foremen who occupy positions within their
provisions, ete.”

That finding also is one based on hypothesis and assumption not supported
by the facts relating to the rule as they appear in the agrecments of other
carriers throughout the country, and certainly not as covered by the cvidence
submitted in the record in this case. The employces in the record did give a
summary relating to 79 railroads out of 82 inciuded in & survey which they
had conducted. This record showed that, at least in respect to seven of those
roads, the employees themselves admitted that foremeun were required to lay
off and lose time on days when men in gangs were laid off, though in most
of such eases the employees contended they were protesting such action. That
survey was made by the employees to develop the fact that the same rule as
Rule 39 or a rule similar and identical in purpose prevailed on those T9 roads
and the foremen were receiving their full monthly rate.

What the survey did not purport to show and what it did not disclose was
whether or not there were in the agreements in effect on those roads other
rule or rules guaranteeing to the foremen not less than a full working peried.
Ti is of record before this Third Divigion in dispute on at least one of the
roads listed among the 79 included in the smrvey that their agreement with
the M. of W, organization in addition to the rule similar to Rule 39 has a
rule gunaranteeing just that which is being contended for in this ease, reading:

YARTICLE S—EsTABLISHED HOURS

“(a) Regularly established daily working hours will not be reduced below
eight (8) and six (8) days per week to avoid making force reductious.”

It is not of record either in this dispute nor in the files of the Third Division
just how many other roads have similar guarantce rules nor how many of
these 79 roads may have practices which do not give rise to the question
involved in thig dispute, or have supplementary agreements or understandings
which have eliminated the question of lay-offs for foremen without involving
interpretation of their rule gimilar to Rule 39 in this dispute. Certainly this
record, cven accepting in full the presentation of the emplovees as to the
practicc on these 79 roads, does uot justify the finding that universally a flat
monthly rate has been intended.

Such finding also is in flat contradiction of a preceding award by this
division which involved this identical rule and contained findings bearing
divectly upon its applieation under cireumstances of exaet analogy to those in
the instant dispute. See Award No. 290, Docket No. MW-160.

Therein the foremen were laid off along with the men in the gangs under
the ciroumstances of Javoffs of ene day per week as well as a continuous
period of seven working days at the end of a menth, and a violation of their
Rule 18 of identical weording of Rule 3% in this dispute was charged. The
claim there also charged violation of their seniority Rule 25, The award found
neither rule was violated by seasonal end-of-month and one-day lay-offs and
the ¢laim for wage loss was denied. .

The findings in that award constitute express denial of the finding in the
instant award that the “adoption of the rule called for the establishing of a
flat monthly rate of pay—and that in net deing so the Iatter has been vio-
lated.” The findings in Award No. 200 on that rule were:

“1, Under what circumstances does payment on a monthly basis carry
oblization to pay for a full month in case the employee in question is
rendy and willing to work.
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“Referring to Question No. 1, it would appear that in the absence of
contrary understanding or practice in 2 given case, under many circum-
stances employment by the month would imply an obligation on the part
of the employer to give a month’s pay if the employee were ready and
willing to work ; and yet under few circumstances could such guarantiee be
absolute since it is almost universally recognized that employment may be
digcontinued under conditions of adversity or depression. In fact in the
present case the right to reduce force ia recognized. In other words, the
ohligation to give a month’s pay is somewhat conditioned by the work to
be done, and the financial situation of the employer.

" * * * *

“In regard to forcmen, the Referce is unable to find in the record of this
case evidence to support the contention that Rule 16 coutains a guarantee
of a full month’s pay. ¥ * *

“The Referee is unable o find in the agreecimuent, or in the circumstances
surrounding its adoption, convincing evidence to support the contention
that seasonal end-of-month and one-day lay-offs, as cevered in the Instant
claim, are in violation of either Ituie 16 or 25. The strongest indieation
that these lay-offs are not in violation of the agreement is the face that
& previous rule which would have prevented them has been elfininated.”

The above reference to a previous rule which had been eliminated from their
agreeinent was a rule gimilur to 4 rule in the Reading agreement, viz, Rule 42,
which reads:

“Gangs will not be laid off for short pericds when proper reduction of
expefises ean he acecomplished by first Iaying off the junior men. This
will not operate against men in the same gang dividing time.”

That rule was not brought into the instant dispute by either party vor is it
melitioned or relied upen by the Referee in making the award to which dissent
is here registered. Reference to its omission from the agreement involved in
Award No. 290 as being of strongest indication of the virtne of the finding
that the agreement there had not been violated does in no wise detract from
the findings otherwise above gquoted in that case that their Rule 16 of exact
wording to Iinle 39 in this case contains ne “guarantee pf 2 full month's pay.”
Reference to its omisgion there wag as stated in support of a conclusion there-
tofore arrived at. In the instant dispute, likewize, neither its inclusion in
the agreement nor omission of reference to it have any bearing on the proper
and correct interpretation of Rule 3% as not guaranteeing a full month’s pay.
In any event, the surest evidence that Rule 42 in the instant case does not
prevent the carrier from deducting from the pay of the foremen for days
when they are laid off along with their men is that the employees have not
relied upon it nor even mentioned it as giving snch protection. Rule 16 did not
guarantee a full month’s pay in Award No. 290; Rule 39 of identical wording
does not guarantee a full month’s pay in the instant dispate.

“Guarantee of a full month's pay” as referred to in Award No. 290 is of
exactly the same meaning as “establisliing of a flat monfhly rate” in the present
award in this cage. The findings of Award No. 200 were that a guarantee of a
full month's pay, that is, the establishment of a flat monthly rate, was not
eontained in the rule that had the exact words of Rule 38 in this dispute.

The Honorable Referee in this dispute has expressed his reluctance to reverse
other referees, and has eomunented to the effect that this Board should not be
reversing itseif, adding that if one former Referee had actually reversed an-
other, that he in an instant dlspiwte should follow the more recent decision.
The referee may enunciate and follow any proper principle that he deems
appropriate, but it isx gnbmitted that ke has not followed the principle that he
himgelf layy down in the award to which thiz dizzent is registered. Award
No. 290 is the most recent award bearing upon the identieal rmle under as near
analogong eireumstances as may be found in any case, and if precedent over
had probative and binding value it was existent here.

No playing with words nor confusing suggested future remedial actions as
are implied in the final words of the award relating to “complinnce with the
rules of the schedule of that date, which may relieve the carrier of payvment
in full” will serve to becloud the evasion of obligation to decide the guestion
propounded in the statement of claim in thig dispute. The confosion of this
award lies In the order to establish a flat monthly rate and in the same
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unbroken phrase suggest relief from payment by compliance with the rules
of the schedule, one of which only is here involved and which has heretofore
been declared in positive terms by Referee Willard E. Hotchkisg in Award
No., 290 to relieve the carrier from any guarantee of a full month’s pay or its
equivalent-——the establishment of a flat monthly rate, and aceordingly from any
payment or reimbursement under this the only rule of the schedule alleged to
have been violated.

Such an indeterminate and indecisive award is indeed whimsical in character,
impossible of practical application, and only provocative of eontinuing or addi-
tional dizspute—all of which are in controversion of the ends to be served by
the enactment of the law under which the National Railrcad Adjustment Board
is constituted and of the duties and obligations thereunder imposed upon it,

{Signed) C. C. Coor.

The undersigned concur in the above dissent:

L. O. MURDOCK.
R, H. ALLISON,
Gro. H. Dugan,
A, H. JoNEs.



