Award Number 414
Docket Number CL-337

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

John P, Devaney, Referee

PARTIES TO DISPUTE:

BROTHERHO0D OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

SOUTHERN RAILWAY COMPANY

STATEMENT OF CLAIM.—

“Ulaim of D. 8. Proctor, furloughed e¢lerk, Chattancoga, Tennessee,
for pay at the regular rate per day for Tuesday, February 26, 19356,
account of not being called to fill temporary vacancy duaring the ahsence
of Mr. John Colling who was the regular assigned incumbent of check
clerk’s position in the Chattunoovga Freight Agency”

STATEMENT OF FACTS—

“I), 8. Proctor was the senior qualiied furloughed clerk subject to
call to fill either temporary or permanent vacancies in clerical positions,
John Collins, regular assigned chieck clerk, was off duty, without pay, on
Monday and Tuesday, February 25th and 26th, 1935, Proctor was called
to fill the vacaucy, Monday, Februavy 25th, but was not used to fill the
viicaney on February 26, 19357

POSITION OF EMPLOYIS.—The employes contend that D. 8, Proctor was
the senior gualitied furioughed elerk subject to call to fill either temporary or
permanent vacancies in clerical positions; that John Colling was the regularly
assigned check clerk, and on the days in question was off duty without pay;
that D. 8. Proctor should have been used on the position regularly occupied
by Mr. Collins for the full time that Mr. Colline was off duty; that the man-
agement violated the intent, purpose, and plain provisions of paragraph (g),
Rule 20, in not retaining Mr. Proctor to fill the vacaney for hoth days, February
25 and 26, 1935,

We contend that the following rules of our agreement with the earrier, bear-
ing effective date of September 1, 1926, have been violated:

“Rure 1. Scope—These rules shall govern the hours of service and
working conditions of the following employees:

“(1) Clerk—

“{a) Clerical Workers, and

“{b) Machine Operators, as hereinafter defined in Rule 2;

“(2) Waybill and Ticket Assorters:

“(3) Other Office and Station Employees, i, e, emplovees operating
appliances or machines for perforating and addressing envelopes, pum-
hering elaims or other papers, adjusting dietaphone cylinders or work of
a like nature, office boys, messengers, gatemen, and train and engine crew
callers,

“Rure 5. Promotion ard veecancies—(a) In filling prometions, vacancies,
or new pogitions not filled hy seniority, qualifications being equal. pref-
orence shall be given employees in the service in the order of thelr service
age, the appointing officer to be the judge, subject to appeal to the highest
officor degignated by the Company, to whom appeals may be made, whose
decision shall be final.

“{h) Preference in promotion or retention in the service on the respec-
Hive Reniority Districts shall be given to the employvees who have heen
longeat in the gervice provided they are, in the judement of the proper
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the method of veluntarily laving off wasg chosen it would have to he
adopted by all, The employees unanimously elected (o voluntarily lay off
without pay and each employee signed a statement in the following form:

“In consideration of the Southern Railway System deferring for the
present the Jjustified general reduetion in eclerical forees in the General
Freight Office at Cincinnati, Ohio, the undersigned voluntarily agrees
that during the months of July, August, and September, 1930, and in subse-
quent months as are necessary, he/she will voluntiarily lay off one working
day per week (the day so taken to be the day most convenient to the man-
agement) without pay.””

The carrier eontends that the instances cited by the employes of settlements
at Pintners Poiut and Spencer Transter did not invelve an analogous situation
but was a protest of the employes against the use of extra clerks to an extent
which they claimed was eXxcessive and avoided the establishment of regular
positions, With respeci to the case at John Sevier Transfer, cited by the
employes, carrier asserts that the claim arose in 1925 before the curvent agree-
ment became effective and ar a time when there was no six day guarautee rate
in the agreement, and that the claim arose Lecause clerical positions, author-
ized by a “Hoating authority” for the purpose of establisling three positions
of check clerk which the agent might work as, and when necessury, were
bulietined by the agent defluitely as six day positions, and the successiul appli-
cauts for the sald positions bid on thern with the expectation that they would
receive @ix days’ work per week, aud for that reason the claims were paid.

OPINION OF THHE BOARD.-—The guaranfee providion of Rule 20 (g) had its
genesis in the National! Agreement between the United States Railroad Ad-
ministration and the Brotherhood of Ruflway (lerks, eflective Januvary 1, 1920,
in which Agreement the guarantee appeared in Rule G8. Prior to that time,
praciically all clerical employes, or positions, were compensated onr a monthly
or weekly basis, and Rule 66 had for its purpose the comversion of mwonthly
and weekly rates Into daily rates. The rule said, in part:

“To derermine the dafly rate for monthly rated employes, muliiply
the monilily rate by twelve (12) and divide by three hundred and six
(306"

Obviousiy, the intent of that rule was to determine the rates for positions,
not employes, for other rules of the same agreement stated, in part:

“Positions (not empleyes) shall be rated * * * (71},

“IZimployes temporarily or permanently assigned to higher rated posi-
tiong shall receive the ligher rates while occupying such  positious
* i Ed (72)'

“The wages for new positions shall be in conformity * * * (74).”

National Agreement Rule No, 66 further provided:

“Nothing herein shall be construed to permit the redwuction of days
for employes covered by this rule (G6) below six {(8) per week, * * =7

This conchaxion that the rule in dispute was intended {o apply to positions is
further strengthelied by the ihterpretatien placed on the word “employees”
by carriers, the petitioners, and by this Division, in various rules of collective
agrecments.

Rule 1 of the agreemeunt beiween the parties hereto provides in part:

“These rales shall govern the houre of service and working conditions
of the following employes.”

The rule lists the employes covered, which cmbraces Clerks, Clerieal
Workers, cte., with some exceptions. Surely, the language of this rule is In-
tended to apply to positions, not employes, for employes arce changing, enfer-
ing, and leaving the service from day to day, and it was intended that the
agrecment wonld cover the positions or work in a permanent way, until
changed in the manwver provided therein.

It was argued by a carrier in Docket CI-129, Award No. 180, that the fore-
going language covered employes, not positions and in answer thereto Referee
Spencer said:

“This language, fairly construed, most eertainly prohibits the earrier
from removing positions from the operation of the agreement excepi i
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the manner therein provided. If the language in aquestion does neot im-
pose this restrictive obligation upon the carrier, then, indeed, the whole
agreement is meaningless and Husory.”

In another dispute before this Division, Docket CL-264, Award No. 336, the
carrier contended that the word “employee”, as used in the rule, did not mean
positions, and in answer thereto Referee Corwin said:

“While the rule speaks of employees, when it provides for their reguiar
assignments, thls can ounly be to positiens, out of which it plainly srates
they shall be assigned to one day off out of seven.”

The current agreement uses the words “positions” and “employees” synony-
mously in other rules. As previously shown, it specifies “employees” only in
Rule 1, which is the coverage rule, yet, in the “exceptions” to the rule, we find
this language: “nor to other positions therein which may be agreed upon.”
In the last paragraph of “‘exceptions,” we find: “or the inclusion therein of
positions not heretofore covered.” In the “Note” Rule 4, we find: “clerical
positions covered by schedule.” Rule 20 (c) says: “The transfer of rates
from one position to another shall not be permitted.”

We, therefore, believe that when positions, not employes, carry the rate of
pay and {he gunarantees as to rates apply to positions, the assigned days’ work
per week—the six-day guarantee—likewise applies to positions; that as in other
provisions of the agreement, the word “employees” as used in the rule in
question is synonymous with the word “positions” used throughout the agree-
ment.

However, despite the conclusion we have reached that the word “cmployes”
as nsed in Rule 20 paragraph (g) was intended to be synomymous with the
word “positions,” in view of the provisions of Rule § paragraph (e) we find
it impossible to conclude that the employee, D. 8. Proctor, was eniitled o be
called to fill the vacancy created Dy the temporary absence of John ('ollins.
Rule 5 paragraph {e) provides:

“Temporary vacancies of thirty days or less, or temporary vacancies up
to ninety (90) days when ocecasioned by the granting of leave of absence
or absence on account of sickness, will be filled at the discretion of the officer
in charge.”

The rule clearly states that vacancies such as the one involved here of thirty
(30) days or less, will be filled at the discretion of the officer in charge. 1t is
our opinion that thig rule gives to the carrvier a privilege of either fiiling
such a vacancy or leaving it unfilled within its own sound discretion. It
seems too clear for argument that the phrase “at the diseretion of the officer
in charge” gives the carrier sueh diseretion and does not make it mandatory
that the position be filled. It is unbecessary to cite authority in supporr
of thig conclusion. To hold otherwise would he to torture the phrase as it now
stands and te give to the word “‘discretion™ a meaning which is never given
either by common usage or by regular definition or otherwise.

We therefore conelude that any and all rights that the employees acquired
with respect to the filling of vacancics under Rule 20 (g) have been bargained
away by virtue of the provisions of this rule, insofar as Rule 20 (g) has appli-
cation to the facts of this case.

Although under our conclusion, employe D. 8. Proctor would have no right
salely by virtue of the operation of Rules 20 (g) and 5 {e}, there is a further
fact not given a great deal of consideration in this ease which, in the opinijon
of the board, brings the elaim of Mr. Proctor within the operation of Bule
5 (£), which provides:

“In the filling of temporary vacancies by the extra clerks, they will work
first in, first out, rotating regardless of their senierity standing. Clerks
g0 obtaining extra service will remain thereon during period of vacancy.”

In the latter part of Rule § (f) it is provided that clerks who are called for
extra serviee, “will remain thereon during the period of the vacancy.” It seems
guite clear that this provision gives to the employee who is called to fill a
vacancy, a right to remain therein the position to which he is called, for the
full period of the vacancy thereafter. There is nothing in Rule 5 (f) giving
tite carrier the right fo retain such employee for a day or two and then remove
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him, learving the position again vacani. Rather the provision eclearly reguires
that the carrier, if it calls an employee for extra service no matter if it is For
one day after the vacancy has oeccurrved, must keep that employee in that
position from the day he is called until the day the position is restored to its
former status and oeecupied by the regularly assigned employee. Thus, while
there is no obligation on the carrier to fill such vacancy, once an employee is
called, no matter for what period of time, Rule 5 {f) compels the earrier to
retain such employee for the full period remaining eof the so-called vacancy.

Our conclusion is that D, 8. Proctor having been called on February 25 was
entitled under Rule 5 {f) to remain for the full period of the vacancy, which
includes February 26, and the management had ne right to dismiss him prier
fo the time Mr. Colling, the regularly assigned check clerk, returned to duty.

FINDINGS.—The Third Division of the Adjfustment Board, affer giving the
parties to this dispute due notice of hearing thereon and upon the whole rec-
ord and all the evidence, finds and holds:

That the Carrier and the Employee involved in this dispute are respectively
Carrier and Employee within the meaning of the Railway Labor Act, as ap-
proved June 21, 1934;

That this Division of the Adjustment Board has Jurisdiction over the dis-
pute involved herein;

That the circumstances in this case fully justify granting the ciaim of the
employee involved.

AWARD
Claim sustained.

Nariovar RaILRoap ADJUSTMENT BoARp
By Order of Third Division
Attest: H. A. JouNson
Secretary

Dated at Chicago, Illinois, this 22nd dav of April, 1937.
Di1ssENT oN Docker CL-357

I dissent from the award in this case on the ground that it is an enlarge-
ment of the claim and the pleadings of the complainant employees; that it
ignores and is inconsistent with the evidence, and that the opinion upon which
the award rests is strained, incongistent, and illogical,

Under the caption “Position of Employes” we find this language: “We con-
tend that the following rules of our agreement with the earrier bearing effec-
tive date September 1, 1926, have been violated:” following which “Rule 1—
Scope” iz quoted in iig entirety; “Rule 5H—Promotions and Vaeancies” is
quoted in part, paragraphs (a) to (g} inelusive; from “Rule 20—Preserva-
tion of KRates and Employment” paragraph (g) is quoted.

The language introducing these rule quotations is not to he found anywhere
in the record. The employes make no reference whatever to rule 1 Scope of
the agreement, and they <o not allege that it is involved or related to this
case. 'The employes in the eriginal submission of this elaim to the Board,
under the caption “Position of Employes,” quote rule 3, paragraphs (a) to (f),
inclusive. The quotation as it appears in the statement of their position is in
no wise related to the subjoined paragraphs, and no divect or inferential ref-
ercnce is made to it, nor i® there any charge that any of the provisions were
violated, nor is paragraph {(g) quoted or referred to anywhere in the original
snbmission or elsewhere in the briefs or vebutfals flled by the employes. The
only definite charge of a rule violation made by the employes is to be found in the
original submission under the caption “Position of Employes,” in the foliow-
ing language: .

“The evidence in this case, * * *  clearly substantiates the em-
ployees’ contentions as to the application of Rule 20, Paragraph (g), there-
fore, we contend that the Management violnted fthe intent and purpose of
the tule by not filling Celling’ position while he was off; and that inas-
much as Proctor was the senior furloughed clerk who had been ealled to
fill the position on previous occasions he is entitled to pay for February
25, 1935
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The only reference by the complainant employes to rule 5 occcurs in their
“Reply to Carrier's Rebuttal Evidence, Filed September 22, 1936, page two,
in the following language:

“It can therefore be readily seen and understood that this exhibit of the
Carrier was hurriedly compiled and placed in the records of this Board
with the thought and hope that it would be accepted at its face value as
unchallenged evidence that the employes and their Organizativn had
during the past ten years eoneeded to the Officers of the Company the
power of diseretion and right to fill ¢r not to fill vacancies and thereby
disregard the provisions of Rule 20, paragraph G and Rule 5 of the
Agreement.”

This language is not explicit as to the reference of Rule 5, but by inference
from “the power of discretion” it deals with paragraph (e} of Rule 5,

In the “Opinion of the Board” the referce traces the genesis of rule 20 (g)
in the present agreemeut to rule 66 of the so-called National Agreement: he
states that rule 66 had for its purpose the conversion of monthly and weekiy
rates to daily rates, from which he dedneces that it is obvions that the intent
of rule 6G was to determine the rate for positions—uot cmployes, and in sup-
port of this intent he gnotes portions of other rules of the so-called National
Agrecment,

After dissecting also rules 71, 72, and 74 of the Nationnl Agrecinent he says,
“This conclusion that the rule in dispute was intended to apply to positions is
further strengthened hy the interpretation placed upon the word ‘employes’ by
carriers, the petitioners, and by (his Bivision, in various rules of eoilecrive
agreements.” [Emphasis added.]

One is at a less to understand by what process of logical reasoning o con-
¢lusion could be reached with respect to “the rule in dispute” by dissecting
the rules of an agreement disearded by the parties more than sixteen years
dgo, at which time they ecust ont of their agreement entirely the guarantee
rule, 20 (g), here in dispute. Certainly the quotations from rles 71, 72,
and T4 of the National Agrecment lead only to the counctusion that the words
“employes” and “positions” were used with o wmeticalous regard to their literal
meaning.

In the above-quoted paragraph the referee says that the conclusion is
strengthened by the interpretation placed wupon the word “employes” by ear-
riers, ete, but a scarch of the records of fhig division does not reveal that
carriers have ever eontended for any interpreration of the word “employes”
other than the literal one. He further refers to interpretations ptaced npon
the word by this division, and we assume that the citations from Awnrd 180 in
Docket CL-129, and Award 338 in Docket (1L-264, are in support of if, but
a reading of the full awards will readily disclose that they do not justify
the inferences apparently drawn from them; in neither of them do the referees
hold that the words “employes” and “positions” are used synonyvimmously.

While it may be coneceded that the word “emptoyes” ray be substitnted for
the word “positions,” or viece versa, in some of the rules of the agreement,
without desiroying the sense, it would freguently be fornd to destroy ihe
purpose.  As an example, the gubstitution of “employes™ for “positions” in
rule 20 {c), which the referee gquofes as strengihening his contention that
“positions” and “employes” are used synonymously, would indeed render it
“meaningless and illusory.”

In holding that the words “employes” and ‘“‘positions,” ag used in rule 20 (g)
are synonyvinous, the referce completely ignores the history of this rule as et
forth in the position of the carrier. An agreement, negotiated by the parties,
suceceded the so-called National Agreement on June 1, 1921; it contained no
guarantee rule. The first negotiated agreement confaining a guarantee rule
was the current one effective Septegber 1, 1926, The carvier asserts that the
langnage of rule 20 (g}, differing from rule 66 of the National Agreement
was purposely employved for the purpose and with the understanding that it
would apply only to regularly assigned employes—not positions. While this
is denicd by the eomplainant emyployes, the carrier submitted exhibits to show
that during the entire period from September 1, 1926, to December 1934, it
had been the practice to fill or nof to fill regularly established positions tem-
porarily vacated by the regularly assigned incumbent, and that this practice
had gone unchallenged during that entire period. Specific positions, the period
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of vacancies, instances running into the thousands, were cited in these exhibits,
but they are cast aside as of no value in determining, by the action of the
parties, the interpretation placed upon rule 20 (g). One can find no safer
guide for the interpretation of the terms of a contract than that laid down
by the court in the case reported in 18 Bouthwestern 407, in which the follow-
ing language was employed:

“When from the terms of a eontract, or the language emploved, a ques-
tion of doubtful censtruction arises, and it appears that the parties them-
selves have practically interpreted their contract, the conrts will generally
follow that practical eonstruction., Parties are far lesg liable to have been
mistaken as to the meaning of their contract during the period while har-
monious and prﬁ(‘ti(‘al construction reflects that intention, than they ure
\’\-11\:‘11 SﬂﬁSf:‘Llﬁfﬂlt ULJIt‘T{‘ilff‘:s ud\l., —lllllik‘lli“u '[11\3111 o TOROTT TU l‘l\"\f, and one
of them seeks a construetion at variance with the practical construction
they have placed upon it, of what was intended by its provisions.”

Here we have a period of over eight years when harmony prevailed, with re-
spect to the proper application of ruie 20 (g), and yet. the referce, without
being confronted with the necessity of interpreting ambignous language and

contrary fo the nsage nnder the rale, holdg that “omnloves? as used, s
COnrrars U=EAZe NhoLr e, nOLas Ol Tempeoyes,” a8 useq, 1S

gynonylnouns with “positions.”

Iespite his conclusion that the woerd “cinployes,” as used in rule 20 (g),
was intended to be synonymous with the wm‘d "po:'rionq,” the referce fiuds
that the employes bargained away, by rule 5 (e), giving the earvier the right
to fill temporary vacancies “at the ditcrf\tmn of the oﬂit ot in charge” all
rights that Lhev aequired with r()ap{-(‘t to ﬁ}img snch vacancies under 20 {g).
Sach 8 conclision is inconsistent in view of fhe faet thatl in the agreement
we encounter firgt rule 5 (e}, reserving to the officer in charge the right to
fill temporary vacancies at hisg digeretion, and several pages further on we
find 20 (g), the six-day guarantec for regularly assigned employes. The
record does not show whether during the period befween June 1, 1921, and
September 1, 1926, rnle & (e) was contained in the agreement, hut that is not
material.  If both rules came inlo the agreement at the same time their ar-
rangement confirms the carrier’s contention as te the interpretation of rule
0 o4gy. With this the languuge and interpretation of rule b (e) are entirely
consistent, bt it is unreasonahie fo conclude, as the interpretation placed
upon rule 20 (g) in this award requires, that the employes Hrst agreed to
5 (e¢), placing it in the agreement, and then agreed to 20 {(g) with the eox-
pectaiion that the latter upset the former. In view of the fact that no confliet
can be found between these rules in the language in which they are written,
but that they can be brought into conflict only by changing the language of
one of them, it can scarcely be said that the referce has not indulged in a
strained interpretation.

While the referee finds that the claim of the employes eannot be sustained
under rules 20 (g} and 5 (e), he holds that the last sentence of rule 5 (f)
enfitles an eXira employve, having onee beenh uxed on a temporary vacancy,

o remain in the position f‘nr the Tull neriod aof the vasaney theregfter Ha
O oremnain In e posiiion pe ANy neregiier. ome

rtates that not a great deal of consideration was given to rule 5 (f) in this
case. Indeed, no congideration was given to it by the complainant employves
further than to qurote it, The rule in its context and in its relation to other
rules in the agreement clearly denls with the matter of seniority rtights of
employes as hetween themselves, and it denies to extra employes the right te
(]isp].we one another white ﬁl]ing fempﬂr.uv vacancies, Claimant Proctor in

fle vacaney in a ¢heck clerk’s

the 111‘-1‘[{1“‘[ case had been i'd_ii&‘“ {0 fiil a ‘P]UDU
position on Febrnary 25, 1085, The same pomimn remained vacant on Feb-
ruary 26 hmt Proctor was not used on it. He claimed pay at the rate of the
pesition for February 26 “account not being called to fill the temporary va-
cancy.” Had the employes put any reliance in rule 5 (f) it is fmoprohable that
the elaim for Proctor would be “account not being called to fill * % *7 it
rather “account not being allowed to remain on the temporary vacancy.” Im-
phasis is lent to this probability when we consider that four elaims were
simultaneously presented to the Beard; all of them were prosceunted utder
rute 20 {g), and all emphagis wasg laid by the claimant employes on that rule.
In two of themn, Dockets CL-357 and CL-360, the claim could have heen
framed to invoke rule 5 (f) in the manmer above suggested, bot it was not
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done and nowhere in a series of briefs and rebuttals have the complainant
employes urged or contended for the interpretation placed on rule 5 {f) by
this award, and I contend that this Board has neifther the right nor the au-
thority to enlarge a claim as presented to if go as to bring it under a rule not
cited by the complainant, for to do so deprives the carrier of its right to make
a defenge to any charge or claim brought against if, and in view of that fact,
if no other, this claim should have been denied.
Geo. H Dugan,

The undergigned concur in the above dissent:
R, H. ALLIgON,
C. . Coox.
A. H, JoNEs.
J. G. Torian.



