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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

John P. Devaney, Referce

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

SCUTHERN RAILWAY COMPANY

STATEMENT OF CLAIM.—

“Claim of F. L. MecKamey, furloughed clerk, for pay at the reguiar
rate per day for December 18, 27, 25, and 24, 14934, account of not being
called to fill temporary vacancy during the absence of Mr, J, M. Browuy,
who was the regular assigned incumbent of report clerk’s position in the
Chattanoogy Freight Agency.”

STATEMENT OF FACTS.—

“F. 1. McKamey is the senior qualified furloughed clerk subject to call
to fill either temporary or permanent vacancies in clerical positivns,
J. M. Brown, regularly assigned report clerk, was off duty, without pay, ou
December 17, 18, 27, 28, and 29, 1834, McEamey was called to fill the
vacaney December 17, but was not called to fill the vacancy on December
18, 27, 28, and 29, 1934,

POSITION OF EMPLOYES.—The employes contend that F. L. McKamey was
the senior qualified furloughed clerk subject to call to fill eitbher temporary or
permanent vaecancies in clerical positions; that J, M. Brown was a regularly
assigned report clerk, and on the days in question was offl duty withont pay;
that F. L. McKamey shouid have been nsed on the position regularly occupied
by Mr. Brown while Mr. Brown was off duty; that the managemeni violated
the intent, purpose, and plain provisions of paragraph (g}, Rule 20, in not
assiguing Mr. McKamey to fill the temporary vacaucey for any day but Decem-
ber 17.

We contend that the following rules of our agreement with the earrier,
bearing effective date of September 1, 1926, have been violated ;

RBure 1. Scope.—These ruled ghall govern the hoors of service and work-
ing conditions of the following employces:

“(1) Clerks—

“(a) Clerieal Workers, and

“{h) Machine Operators, as hereinafter defined in Ruyle 2:

“(2) Waybill and Ticket Assorters;

“(3) Other office and Station Employees, 1. e.. employee3d operating
applianees or machines for perforating and addressing envelopes, number-
ing claims or other papers, adjusting dictaphone cyiinders or work of a
like nature, office boys, messengers, gatemen, and train and engine crew
callers.”

“Rure 5. Promotion and vacancies~—(a) In filling promotions, vacauvcies,
or new positions not filled by seniority, gqualifications being equal, preder-
enee shatl be given einployees in the service in the order of their sevvice
age, the appointing officer to be the judge, subject to appedl to the highesi
officer degignated by the Compawy, to whom appeals may be made, whaose
decigions shall be final.

“(b) Preference in promotion or rerention in the service on the respective
Seniprity Distriers shall be given o the employees whe have Doen longest
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employeey could choose whichever method they preferred, bhut that if the
method of voluntary laying off wus chosen it would have to be adopted Ly
all. The employees unanimously elected to voluntarily lay off without
pay and each employvee signed a statement in the following form:

“‘In consideration of the Soutkern UHailway System deferring for the
present the justified general reduciion in clerical forees in the General
Freight Office at Cincinnati, Ohio, the undersigned voluntarily agrees that
during the months of July, August and September, 1930, and in subse-
quent months as iare necessary, he/she will voluntarily lay off one work-
ing day per weck {(the day so taken to be the day most convenient to the
management) without pay.””

The earrier contends that the instauces cited by the employes of settlements
at Pinpers Poeint and Spencer Transfer did not iuvolve an avalogous situation
bt wag a protest of thie employees against the use of extra clerks to an extent
which they claimed was eXcessive and avoided the establishment of regular
positions.  With respect to the case at John Sevier Transfer, cited hy the em-
Moyees, carrier asserts that the claim arose in 1925 hefore the current ugree-
ment became effective und at a time when there wag no six-day guarantee rule
in the agreement, and that the claim arese beeause clerical positions, author-
ized by a “fAeatinz authority” for the purpose of establishing three positions
of eheck clerk which the agent might work as, and when necessary, were bulle-
tined by the agent definitely as six-day positions, and the successful applicants
for the said positions hid on them with the expectation that they would receive
six days’ work per week, and for that reasen the claims were paid,

OPINION OF THE BOARD.—The guarantee provision of Rule 20 (g) had its
genesis in the National Agreement beiween the United States Railroad Admin-
igtration and the Brotherhood of Ruilway Clerks, effective January 1, 1920, in
which Agreement the guarantee appeared in Rule 66. Prior to that time, prac-
tically all clerical emplovees, or positions, were compenszated on a monthly or
weekly basis, and Bule 88 had for its purpose the couversion of monthly and
weekly rates into daily rates. The rule said, in part:

“To deiermine the daily rate for monthty rated employees, multiply
the monthly rate hy twelve (12) and divide by three hundred and six
(300}

Obvicusty, the intent of that rule was to determine the rates for positions,
not employees, for other rules of the same agreement stated, in part:

“Positions (not employees) shall bhe Tated * * * (7).

“Employees temporarily or permanently assigned to higher rated posi-
tions shall receive the higher rates while occupying such positions
* N X (72.)“

“The wages for new positions shall be in econformity * * * (74).”

Naticnal Agreement Rule No. 66 further provided:

“Nothing herein shall bhe construed to permit the reduction of days
for employees covered by this role (66) below six (6) per week, * * *7

This eonclusion that the rule In dispute was intended to appiy to positions
is further sirengthened by the interpretation placed on the word “employees”
by carriers, the petitioners, and by this Division, in various rules of eollective
agreements.

Rule 1 of the agreetent hetween the purtics hoveto provides in part:

“These rules shall govern the hours of service and working conditions
of the fellowlng employees.”

The rule lists the employees coversd, which emhbraces Clerks, Clerieal Work-
ers, etc,, with some exceptions.  Burely, the language of this rule is intended to
apply to positions, not employees, for employvees are changing, enitering and
leaving the gervice fromi day to day, and it was intended that the agreement
would cover the positions or work in a permanent way, until changed in the
munner provided therein.

It was argued by a carrier in Docket CL-129, Award No. 180, that the fore-
going language covered employees, not positions, and in answer thereto Referee
Spencer said:
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“This language, fairly construed, most certainly prohibits the carrier
from removing positions from the operation of the agreement except in the
manner therein provided. If the language in guestion does not impose
this restrictive obligation npon the carrier, then, indeed, the whole agree-
ment is meaningless and illusory.”

In anorher dispute before this Division, Docket (T~264, Awurd No, 236, the
carrier contended that the word “employee”, as used in the vrule, did not mean
lhogsitions, and in answer thereto Referee Corwin said:

“While the rule speaks of employvees, when it provides for their regular
agsignments, this can only be to positions, out of which it plainky states
they shall be assigned to one day off out of seven.”

The current agreement uses the words “positions” and “employees” 8y -
onymously in other rules. As previously shown, it specifics “employees” only
in Rtule 1, whieh is the coverage rule, Yet, in the “exceptions” to the rule, we
find this language: “nor to other positions therein which niay be agreed upon,”
In the last paragraph of “exeeplions”, we find: “or the inchusion thervin of
pesitions not heretofore covered.” In the “note”, Rule 4, we find: “clericat posi-
tions covered by schedule,” Itule 20 (c¢) says: “The transfer of rates from
one posgition to another shall not Le permitied.”

We, therefore, believe that wien positions, not employees eurry the rate of
pay and the guarantees ay to vaies apply fo positions, the assigned days’ work
per week—the six-day guarnntce—likewise applies to positions; that as in other
rrovisions of the agreement, the word “emnvloyees” as used in the rvule in ques-
tion ig symonymous with the word “pesitions” wsen throughout the agrecment.

However, despite the conclusion we have reached that the word “employes”
48 uged in Rule 20 paragraph (g) was infended to be synonyinots witl: the word
“positions”, in view of the proviziows of Rule 5§ pavagraph (e) we find it im-
possible to conclude that the employee, I L. Mcksluey, wag entitled to be called
to 1l the vacancy created by the temporary absence of J, M. Brown., Rule 5
paragraph (e) provides:

“Temporary vacancies of (hirty (30) days or less, or temporary vacancies
up to ninety (90) days when occasioned by the granting of leave of ab-
sence or absence on accouut of sickuess, will be filled at the discretion of
the officer in charge.”

The role clearly states that vacancies such as the one involved here of iliirty
(301 days or less, will be filte@ at the diseretion of the officer in charge. 1t is
our ¢pinion that this rule gives to the e¢avrier a privilege of either fMlling such
a vacancy ot leaving it unfilled within itg own sound discretion. It seems too
clear for argument that the phrase “at the discretion of the officer in charge”
gives the carrier such discretion and does not make it mandatory that the po-
sition be fliled. It is unnecessary to eite authority in support of this conclu-
sion. To hold otherwise would be to torture the phrase as it now stands and
to give to the word “discretion” a meaning which is never given either by
common usage or by regular definition or otherwise.

We therefore conclude that any and all rights that the emplovees acquired
with respect to the filling of vaeancies under Rule 20 {g) were bargained away
by virtue of the provisions of this rule, insofar as Rule 20 (g) has applica-
tion to the facts of this case.

Alikough under our conclusion, employe F, L. McKamey would bave no right
solely by virtue of the operation of Rules 20 (g) and 5 (¢), there is a further faet
not given a great deal of consideration in this case which, in the opinfon of the
board, brings the claim of Mr. McKamey within the operation of Rule 5 (f),
which provides:

“In the filling of temporary vacancies by the extra clerks, they will
work first in, flrst out, rotating regardless of their seniority standing.
Clerks se obtaining cxtra sevvice will remain thereon during the period of
vacancy.”

In the latter part of Rule 5 (f) it is provided that clerks who are called for
extra service, “will remain thereon during the period of the vaeancy.” It secms
quite clear that this provision gives to the employee who is called to fill a
vaeancy, a right to remain there in the position to which he is cailed, for the
full period of the vacancy thereafter. There iz nothing in Rule 5 (f) giving



53

the carrler the right to retain such employee for a day or two and then remove
him leaving the position again vacant. Rather the provision clearly requires
that the carrier, if it calls an employee for extra service no matter if it is for
one day after the vacancy has occurred, must keep that employee in that posi-
tion from the day he is ealled until the day the position is restored to its former
status and occupied by the regulariy assigned employee. Thus, while there is
no obligation on the carrier to fill guch vacancy once an employee is called, no
matter for what period of time, Rule 5 (f) compels the earrier to retain suech
employee for the full period remaining of the go-called vacaney.

Our conclusion is that F. L. McKamey having been called was entitled under
Rule 5 (£} to remain for the full period of the vacancy, and the management had
no right thereafter to dismiss him prior thereto.

However, it is clear that the claiin of Emplovee McKamey extends only to
the right to have compensation under the above conclusion for the period of the
first vacancy., There were two vacauncies. One on December 17 and 18 and the
other on December 27, 28, and 29, He was called for the first but nhot for the
seeordl.  Therefore, iz clnimn can be altowed ouly for December 18.

FINDINGS.—The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of bearing thereon and upon the whole record
and all the evidence, fiuds and holds:

That the Carrier and the Employee involved in this dispute are respectively
Carrier and Employee within the meaning of the Railway Labor Act, as approved
June 21, 1934

That thig Division of the Adjustment Board has jurisdiction over the dispute
involved herein: and

That the eircumstances in this ease fully justify granting the claim of the
employee involved for December 18th.

AWALD

Clatim sugtained for December 18, in accordance with the views expressed in
the opinion of the Board.
NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division
Attest: H. A, JOENSON
Secrefury

Dated at Chieago, 11Hinois, this 22nd day of April, 1937,
DISSENT ON DOCKET CL-360

I dissent from the award in this case on the ground that it is an enlargement of
the ¢lahm and the pleadings of the complainant employes; that it ignoreg and is
inconsistent with the evidence, and that the opinion npon which the award rests
is strained, incongistent, and illogical.

Under the caption “Position of Employes” we find this language: “We contend
that the following rules of our agreement with the earrier bearing effective date
September 1, 1928. have been violated:"” following which “Rule 1-—Scope” is
quoted in its entirety; “Rule 5—Promotions and Vacanecies” is quoted in part,
paragraphs (a) to (g}, inclusive; from “Rule 20—Preservation of Rates and
Employment” paragraph (g) is guoted.

The language introducing these rule guotations is not {o be found anywhere in
the record. The emploves make no reference whatever to rule 1, Scope of the
agreement, and they do not allege that it iz involved or related to thiz case.
The employes in the original submission of this claim to the Board, under the
caption *Position of Employes,” quote rule 5, paragraphs (a) and (f), inclusive.
The quotation as it appears in the statement of their position is in no wise re-
Iated to the subjoined paragraphs, and no direet or inferential reference is made
to it, nor is there any charge that any of the provisions were violated, nor is
paragraph {g) guoted or referred to anywhere in the original submission or
elsewhere in the briefs or rcbuttals filed by the employes. The only definite
rharge of a rile violation made by the employes is to he found in the original
submission under the caption “Position of Employes,” in the following langunage:

“The evidence in this case, * * * clearly substantiates the employees
contentions as to the application of Rule 20, Paragraph (g), therefore, we
contend that the Management violated the intent and purpose of the rule by
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not filling Br_-own’s bosition while he was off; and that inasmuch as McKamey
was _the senior furloughed clerk who had been called to fill the position on
brevieus occasions he is entitled to pay for December 18, 27, 28, and 29, 1934.”

The only reference by the complainant employes to rule 5 oceurs in their “Reply
to Carrier’s Rebuttal Evideuce, Filed September 22, 1936,” page twoe, in the fol-
Iowing language:

“It can therefore be readily seen and understood that this exhibit of the
carrier was hurriedly compiled and placed in the records of this Board with
the thought and hope that it would be accepted at its face value as unehal-
lenged evidence that the employes and their Organization had, during the
past ten years, conceded to the Officers of the Company the power of dis-
cretion and right to fill or not to fill vacancies and thereby disregard the
provisions of Rule 20, paragraph G and Rule 3 of the Agreemecnt.”

This language is not explicit as to the reference of Rule 5, but by inference from
“the power ot discretion” it deals with paragraph (¢) of Rule b.

In the “Opinion of the Board” the referee traces the genesis of rule 20 (g)
in the present agreement to rule 66 of the so-called National Agreement; he
states that rule 66 had for its purpese the conversion of monthly and weekly
rates to daily rates, from which he deduces that it ig obvious that the intent
of rule 66 was to determine the rate for positions—not employes, and in support
of this intent he quotes portions of other rules of the so-called National
Agresment.

After dissecting also rules 71, 72, and 74 of the National Agreement he says:
“This conclusion thaet the rule in dispute was intended to apply to peositions is
further strengthened by the interpretation placed upon the word ‘employes’ by
carrierg, the petitioners, and by this Divigion, in various rudes of collective
agreements.” (HEmphasis added.)

One is at a loss to understand by what process of logical reasoning g coneclu-
sion could be reached with respect to “the rule in dispute” by dissecting the
rides of an agreement disearded by the pariies more than sixteen years ago,
at which time they cust out of their apreement entirely the guarantee rule,
20 {g}, here in dispute. Certainly the guotations from rules 71, 72, and 74 of
the National Agreement lead only to the couclusion that the words “employes”
and “positions” were used with a meticulous regard to their literal meaning.

In the above-quoted paragraph the referce says that the conclusion is
strengthened by the interpretation placed upon the word “employes” by carriers,
ete., but a search of the records of this division does not reveal that carriers
Lave over contended for any interpretation of the word “employes” other than
the literal one. He further refers to interpretations placed upon the word by
this division, and we assume that the citations from Award 180 in Doeket
('1-129, and Award 336 in Docket CL-264, are in support of it, but a reading
of the full awards will readily disclose that they do not justify the inferences
apparently drawn from them; in neither of them do the referees hold that the
words “employes” and “positions” are used syuonymously,

While it may be conceded that the word “employes” may be substituted for
the word “positions,” or vice versa, in some of the rules of the agreement,
without destroying the sense, it would freguently be found to destroy the
purpose,  Ag an example, the substitution of “employes” for *‘positions” in rule
20 fe), which the referee guotes as strengthening his comtention that “posi-
tions” and “‘employes” are used synonymously, would indeed render it “menn-
ingless and llusory.”

In holding that the words “employes” and “positions,” as used in rule 20 (g}
are synonymous, the refceree complefely iguores the history of this rule as set
forth in the position of the carrier. An agreement, negotiated by the parties,
succeeded the so-called National Agreement on Jime 1, 1921 it contained no
guarantee rule. The first negotiated agreement containing a guarantee rule
was the current one effective September 1, 1028, The carrier asserts that the
language of rule 20 (g), differing from rule 66 of the National Agreemetnt, was
purposely employed for the purpose amd with the understanding that it would
apply only to regularly assigned employes—not positions. While this is de-
nied by the complainuant employes, the carrier submitted exhibits to show that
during the entire period from September 1, 1926, to December 1934, it had heen
the practice to fill or not to fill regularly established positions temporarily
vacated by the regularly assigned incumbent, and that this practice had gone
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unchallenged during that eutire period. Specific positions, the period of vacan-
cies, instances runuing into the thousands, were cited in these exhibits, but they
are cast aside s of no value in determining, vy the action of the parties, the
interpretation placed wpon rule 20 (g). Oune can find no safer guide for the
interpretation of the terms of a contract than that laid down by the court in
the case reported in 18 Southwestern 457, in which the following language wuas
employed :

“When from the terms of a coniract, or the language employed, a ques-
tion of doubiful construciion arises, and it appears that the partics them-
selves huve practically interpreted their contract, the courts will generally
follow that practical construction. Parties are far less liable to have been
mistaken as to the meaning of their contract doring the period while
Liavmonious and practical construction retflects that intention, thun they are
when subscequent differences have impelled themr to resort to law, and one
of them seeks a construetion at variance with the practical coastruction
they live placed upou it, of what was intended by its provisions.”

Here we bave a period of over eight years when harmony prevailed, with
respect to the proper appiication of ride 20 {g), and yet, the referee, without
being confronted with the necesgity of interpreting ambiguous Ianguage and
contrary to the usage under the rule, holds that “employes,” as used, is synony-
nious with “positions.”

Lrespite bis conclusion that the word “employes,”” as used in rule 20 (g), was
intendaed to be syuouymonus with the word “positions,” the referee finds that the
employes bargained away, by rule & (¢}, giving the carrier the right to fill
temporary vacancies “at the disceretion of the officer in charge,” all rights that
they =avquired with respect fo filling sueh vaeancies under 20 (g). ®Huch a
conclusion is inconsistent in view of the faet that in the agreement we en-
coutter first rule 5 (e), reserving to the officer in charge the right to fill tem-
porgdry vacancies at his discretion, and several pages further on we find 20 (g),
the six-day guarantee for regulnrly assigwed employes. The record does not
skow whether during the period between June 1, 18921, and Seprember 1, 1926,
rule & (e) was contained in the agreement, but that is not maferial.  If both
rules came jnto the agreement at the game time their arrangement confirms the
cartier’s contention awn to the interpretniion of rule 20 {g). With this the
langnage and interpretation of rule 5 (e) are entirely consistent, but it is un-
reasonable o conelude, as the interpretation placed upon yule 20 (g) in (his
award rcquires, that the employes first agreed to O {e), piacing it in the
agreemenf, and then agreed to 20 (g) with the expectaiion that the latter
upsct the former. In view of the fact that no conflict can be found bhetween
these rTules in the language ir which they arve written, but that they can be
brought into conflict only by changing the langnage of one of them, it can
searcely be said that the veferce has not ndulged in a strained interpretation.

While the referee finds that the claim of the employes ¢annot be sustained
under ruales 20 {(g) and 5 (e), he holds that the last sentence of rule 5 (f) en-
titles aun extra employe, having once been used on a temporary vacancy, to
yemain in the position for the full period of the vacaney thereafter. He states
that not a great deal of consideration was given to ruie 5 (f) in this case.
Indeed, no consideration was given to it by the complainant employes further
than to quote it. The rule in its context and in its relation to other rules in
the agreement clearly deals with the mafter of senovity rights of employes as
between themselves, and it denies to extra employes the right to displace one
another while filling temporary vacancies. Claimant McEKamey in the instaut
cuse had been ealled to fill a temporary vacancy in a report clerk’s position on
Deecmber 17, 1934, The zamce position remained vacant on December 18 but
MceKamey was not used on it., He elaimed pay at the rate of the position for
December 18 “account not being called to fill the temporary vacaney.” Had the
employes put any reliance in rule 5 (f) it is improbable that the claim for
McKamey would be “‘account nof being ealled to fill ” but rather “ac-
count not bheing allowed te remain on the temporary vacancy,” as to December
18 and account not being called as to December 27, 28, and 29, Kmphasis is
lent. to this probabhility when we consider that four claims were simultaneously
presented (o the Board; all of them were prosecuied under rule 20 (g3, and all
emphasis was laid by the claimant employes on that rule. In two of them,
Dockets CI-357 and CI-360, the claim could have been framed to invoke
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rule 5 (f) in the manuver above snggested, bub it was not done and nowhere
in 2 series of briefs and rebuttals have the complainant omploves urged ot
contended for the interpretation placed on rule 5 (f) by this Award, and I
contend that this Board has neither the right nor the authority to enlarge n
claim as presented to it so as to bring it under a rule not cited by the com-
nlnlnnnf for to do so ﬂr.\nrlvnq the carr ior nF Ifu rurhf to make g ﬂofnncn to any
chal ze or claim brought against it, and in view of that fact, if no other, this
claim should have been denied.
Gro. H. Dugax.

The undersigned concor in the above dissent:

R. H. Arrigox.
Q. C. Cooxk.

A. H. JoxEs.
J. G. TorIAN.



