Award Number 417
Docket Number TE-386

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

John P. Devaney, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAFHERS
ATCHISON, TOPEKA & SANTA FE RAILWAY COMPANY

STATEMENT OF CLAIM.—

“Claim of the General Committee of The Order of Railroad Telegraphors
on the Atchison, Topeka, and Santa Te Railway Company that the rate
for the position of telegrapher-eashier at Victorville, California, shall be
mutually fixed, retroactively to March 1, 1933, to conform with similar
existing positions on the same geniority district and that any employes
filling this position since that time be so coinpensated.”

STATHMENT OF FACTS.—

“At Victorville, California, prior te March 1, 1933, there wasy a position
classified as telegrapher-clerk and listed in the telegraphers schedule
at 68¢ per hour. Also, there was in existence, a cashier position (mnot
represented by The Order of Railroad Telegraphers) rated $G.24 per day
or T8¢ per honr. Iifeetive March 1, 1933, the ecashier position was abol-
ished and the duties thereof transferred to the position formerly classified
a8 telegrapher-clerk and which was on that date reclassified to telegrapher-
cashier, The carrier applied the rate of 68¢ per hour to the telegrapher-
cashier position.”

POSITION OF EMPLOYEES.—

“The Committee contend that when the reclassification of the posi-
tion was authorized by the Carrler, a new position was created so far as
clasgitication is concerned and that the rate of pay should have been fixed
in conformity with that of cxisting positions of similar work and responsi-
bility in the same seniority district. The Commiftee agree that it was
not a newly created position so far as the operation of seniority is con-
cerned ; an agreement of long standing having been reached that a change
in classification does not make applicable Article 20, Paragraph (¢) of
the Telegraphers' Schedule, which reads in part:

““When vacancies occur, or new positions are created, they will he
promptly advertised to al! employes on that division and accepted within
seven (7) days thereafter”

“The Committee does contend, however, that Article 2, Paragraphs (s
and (b) are ayplicable and fully supports its econtention. Article 2,
Paragraphs (a} and (b) read:

“*{a) Where existing parroll elassification daoes not conform to the scope
of this schedule, employees performing serviee in the classes specified
therein shall be clagsified in accordance therewith.

“‘{b)y When new positions are created, compensation will be fixed in
conformity with that of existing positions of similar work and respon-
gibility in the same geniority district.

“The agreed upon wage scale of The Telegraphers' Schedule covering
rhe Los Angeles Diviston (Victorville being located thereon), shows some
15 ov 16 telegrapher-cashier positions with hourly rates ranging from
664 to T8¢ per hour, acecording to the loeatlon, work, and responsibility
of the position. On the same Division, telegrapher-clerk positions carry
hourly rates ranging from 66¢ to 71¢ per hour gecording to location, work,
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and responsibility of the position and at no one station where the two
differently eclassified positions (telegrapher-cashier and telegrapher-clerk)
are in existence are the rates the same. The telegrapher-cashier position
being the higher of the two.

“The rates in effect and as listed in the wage appendix are the result of
negotiations between the Carrier and the Organization, therefore, it is
evident the Carrier agreed the telegrapher-cashier positions to be of a
higher class and necessarily the higher rate should apply when a position
is so classified. The Committee claim that Article 2, IPMaragraphs (i)
and (b) arc controlling and that when the positions were reclassificd the
rate of comparable telegrapher-cashier positions should have heen applied.”

POSITION OF CARRIER.—

“The schedule involved is ‘“Telegraphers’ Schedule, effective February
5, 1924, rates revised as of April 1, 1925 Article 5-(h) of the schedule
reads:

““The same line of procedure as that followed in the handling of
diseipline cases will be followed in handling other grievances arising in
connection with the application of this schedule.’

“Article 5-(i) of the schedule reads:

“‘Any grievances {o be considered must be presented within thirty (30)
days of date alleged to have occurred.

“Artiele 5-(i) appeared first in the schedule of rules and regulations
agreed upon by the Carrier and its employes represented by The Order of
Raiiroad Telegraphers, effective March 16, 1922, following the issuance
of Decision TH7 of the TUnited States Railroad Labor Board, effective
March 16, 1922,

* * - * *

“Granting that a grievance existed, the date that it is alleged to have
oceurred iz Mareh 1, 1933. 1t was not presented to the Management
by the Organization for consideration until February 21, 1934, in letter of
General Chairman C. Green to Mp. C. E. Hill, Assistant to General
Manager, some 11 months, 21 days after March 1, 1933, or 356 days after
it occurred and 326 days beyond the 30 days’ limit within which it
should have bheen presented to be entitled to consideration. Copy of
Mr. Green’s letter to Mr. Hill of February 21, 1934, is attached, marked
Exhibit No, 1.

“The claim 1s outlawed by reason of non-compliance with the require-
ments of Article 5-(i) of the schedule, quoted above. It cannot be gain-
said that Article 5-(i) of the Telegraphers' schedule is equally as binding
upon the partiegs to the schedule as any and all other articles therein.

% * & * *

‘Further, apropos of the claim of The Order of Railroad Telegravhers
as set forth under the heading ‘Dispute’ in itz ex parte submissiou to
the Board in this docket, the Carrier cites the Board to its letter ahove
referred to addressed to the Board's Secretary and again submits that the
Organization’s request that a rate be mutnally fixed by the Board is a
request that the Board exeeed its furisdiction under the Railway Tabor
Act amended approved June 21, 1934, and enlarge upon the schednle
interpretation laid down by the United States Railroad Fahor Board in
its Decision No. 3789, herein above referred to.”

OPINTON OF BOARD.—The Carrier contends “the claim iz outliwed by
reagon of non-compliance with the requirements of Article 5 (i) of the schedule
quoted above.”

We agree with the Carrier that there iz insuficient evidence showing that the
claim was presented within thirty (30) days of Mareh 1, 1923, The testimony
and evidence sct forth by the employees int our opinion is insufficient to estahb-
lish the confrary.

However, despite this conclusion, we belicve that the Clarrier cannof eseape
ita liability under the Agreement merely hecanse the claim was not first made
within thirty (30) davs after March 1. 1933,

Tt i onv opinion that Article 5 (i) of the Agreement has been sufficiently
complied with,

Article B (D) Ccn‘nnnt he held to cut off the claim of the emplovee for the
grievance here invoived was a contimming and recurring nneD The omploye
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continued to receive the lower rate of pay each pay until February 21, 1934,
the date on which both sides concede that the complaint was made. It is our
view that the Carrier was just as liable for paying the lower rate of pay on
February 20, 1934, as it was for doing so on March 1, 1983. Hach day makes
for a_geparate grievance, i T ——

The employe’s claim for back-pay, however, cannot under this rule logically
extend for more than thirty (30) days prior to the date on which complaint
was first made, February 21, 1934, Obviously, if the grievance is held to be
recurring and a continuing one on the basis that there is a separate violation
on each day any and all violations committed before thirty (80) days prior
from the time the complaint is first made are outlawed under Article 5 (i).

We further conclude that Article 2 (b) of the Agreement is controlling in
this case since it was shown that with the abolishment of the position of cashier,
the duties thereof were transferred to the position formerly classified as teleg-
rapher-clerk, wbhich position was thercupon rectassified to telegrapher-cashier.
The compensation of the reclassified position should have been flxed in con-
formity with that of existing positions of similar work and respongsibility in the
same seniority district which was not done, The rate should now be fixed
retroactively to thirty (30) days prior to February 21, 1934, and the employees
involved should be compensated accordingly.

IMINDINGS.—The Third Divigion of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon and upon the whole record
and all the evidence, finds and holds:

That the carrier and the employes involved in this dispute are respectively
carrier and employes within the meaning of the Railway Labor Act as approved
June 21, 1634;

That this Division of the Adjustment Board has jurisdiction over the dis-
pute involved herein; and

That in accord with provisions of Article 2, paragraph (b) of the current
Agreement claim of the Employees should be sustained to the extent indicated
in the Opinion of the Board.

AWARD

Claim sustained in accordance with above findings and oplnion,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division
Attest: H. A, JoENSON
Secretary

Dated at Chicago, Illinois, this 22rnd day of April, 1937,
DigsENT ON Docker TE-356

This claimn should have been denied because of non-compliance by the em-
ployees with the following provigions of the agreement:

Article 5 (h):
“The same line of procedure as that followed in the handling of discipline
cases will be followed in handling other grievances ariging in connection
with the application of thig schedule.”

Article 5 (1) :
“Any grievances to be considered must be presented within thirty (30)
days of date alleged to have occurred.”

It is undisputed in the record that the change in the position of telegrapher-
clerk to telegrapher-caghier took place on March 1, 1833, and that no elaim_ was
presented until February 21, 1934. The rules above quoted clearly established
estoppel against the presentation of claim after the expiration of 30 days from
the time the change took place on March 1, 1933, The written rules are merely
an expression of the agrcement reached between the parties, and such agree-
ments must be construed and interpreted so as to give effect to the Intention of
the parties to the agreements.

It ig clear, from the language of the above rules, that it was the _intent of
the parties te create an estoppel against the presentation of any claim which
was not presented within 30 days of its first eccurrence, and if not so presented,
would not thereafter he subject to determination under the agreement,
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It should not be overlocked that representatives of the employees and of the
management drew the terms of this agreement with a common understanding
of occurrences which created grievances. The change in position at Vietorville,
if objectionable to the employees, constituted such an occurrence, and gave cause
for a grievance under the agreement on the date that the change took place.
It was to such a grievance and such a date that Article 5 (i) of the agreement
referred.

It is the view of the undersigned that the interpretation placed upon these
rules by the referee is contrary to their plain language, intent and purpose.

A, H. JoNEs.
J. G. TORIAN.
R. H. Arrisox,
Gee. H. DUGAN.
. C. Cooxr.



