Award Number 423
Docket Number CL-377

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

John P. Devaney, Referee

PARTIES TO DISPUTE:

BROTHERHEOCOD O0F RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMFPLOYES

ST. LOUIS-SAN FRANCISCO RAILWAY COMPANY

STATEMENT OF CLAIM,—

“Claim for restoration position of Cashier, at West Memphis, Arkansas,
with payment of all wages and time loss, retroactive to December 14,
1931, to all ewployes affected by the discontinuance of this position and
the creation of cashier-operator.”

STATEMENT OF FACTS.—West Memphis, Arkansas, is a joint station
with the Misgouri Pacific, the Frigco being what is generally referred to as
the operating line. The station is not on the main line of either railroad. No
through passenger or freight traing are operated out of, into or through this
station. The service is performed by a switch engine. The office at the station
is not equipped with telegraph or telephone instruments such as is maintained
at all regular telegraph offices. It is equipped with teiephone connection with
the Frisco exchange in exactly the same manner as is Memphis Freight Station
or auy other railroad office in Memphis.

The position of Cashier, with daily rate of $6.80, has been in existence at this
station for a long period of time, and it is covered by the rules of the Clerks
Agreement. The rate of pay of $6.80 per day was fixed by agreement between
the Brotherhood of Railway Clerks and the earrier. On November 10, 1931,
the Superintendent bulletined thig position to employes covered by the Teleg-
raphers’ Agreement under the file of Cashier-Operator, rate 66¢ per hour
($5.28 per day), and was assigned to an employe covered by that agreement
on December 14, at which time the Cashier was checked out. The employes
protested this action, maintaining that it was in violation of Rules 1, 2, and 83
of the Clerks Agrecment.

There is in evidence an agreement between the parties bearing effective
date of July 1, 1022, and Rules 1, 2, and 83 thercof are cited, reading:

“ScorE—RULE 1. These ruies shall govern the hours of service, wages,
and working conditions of the following employes of St. Louis-San Fraup-
cisco Railway Company; St. Louis, San I'rancisco and Texas Railway
Company; Fort Worth and Rio Grande Railway Company; the Brown-
wood North and South Railway Company, and their owned, leased, and or
operated lines (subject fo the exceptions noted below under Rection (a)
and (b):

“(1) Olerks.

“(2) Other office and station employes, such ag office boys, messengers,
chore boys, station helpers, train announcers, gatemen, checkers, baggage
and parcel room employes, train and engine crew eallers, operators of
certain office or station equipment devices, telephone switchboard oper-
ators, elevator operators, ticket and waybiil assorters, machine operators,
emploves operating appliances or machines for perforating and addressing
envelopes, numbering claims or other papers, adjusting dictaphone eylin-
ders, office, station and warehouse watchmen, and janitors.

“Nore—It is agreed typists come under the classification of Clerks.
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“NoTE.—The term ‘Machine Operators’ as used in this section does not
inelude comptometer operators or operators of calculating machines,
These two occupations come within elassification of Clerks.

“(3) Siation, platform, warchouse, transfer, dock, store-room stock-
room, and team track freight or material handlers or truckers, and others
similaxly employed; sealers, scalers, fruit and perishable inspectors, stow-
ers, stevedores, callers, leaders, locators, coopers, and others similarly
employed; and laborers employed in and around stations, offices, store-
houses and warchouses, and stock yard laborers.

ok Kk

“DerpiniTioN of CLERK—RULE 2. Hmployes who regularly devote not less
than four hours per day to the writing and caleulating incident fo keeping
records and accounts, dictating letters, vouchers, hills, statemcents, and
reports, and similar work including employes who examine or verify such
work, shall be designated as Clerks.

“The above definition shall not be construed to apply to:

“(1) Employes specified in Paragraph (2) Bule 1 nor to

“(2) BEmployes specified in Paragraph (3) Rule 1.”

“RaTEz ¢F Pavy—Rurk 83. Established positions shall not be digscontinued
and new ones creiated under same or different titles covering relatively
the same class of work serving the purpose of reducing the rate of pay
or evading the application of these rules.”

I'OSITION OF EMPLOYES —Employes contend that the action of the car-
rier is contrary to and in violation of the agreement cited; that the duties
performed on the position in question are exclusively elerical duties, ad specified
in Rule 1 and defined in Rule 2; that elerical duatics continued to exist in the
game manner, volume, and character as they existed prior te December 14,
1631 that the vendition of this clerienl work is accomplished by the carrier
through an employe who holds no seniority rights thereto; that there was no
change in the operations at West Memphis Agency either generally or in any
real detail; that the responsgibilities and duties which constituted the substance
or essence of the Cashier's position were not abolished but merely assigned to
another employe who held no geniority rights under the Clerks’ Agreement.

POSITION OF CARRIER.—Carrier contends there was no violation of agree-
ment, as it has been a universal practice, recognized by both parties, before
and subsequent to first agreement with Clerks’ and Telegraphers’ Organiza-
tions, to have agents and telegrapbers coverced by the Telegraphers’ Agreement
to perform any and all clerical work, in addition te their duties as telegraphers.

QPINION OF BOARD.—The Board is of the opinion that Rules 1 and 2 of
the Clerks’ Agreement are definitely applicable and that the pesition of cashier
was a clerical position within the meaning of Rule 2 hereinbefore quoted.
There was in connection with the position of eashier more than four (4) hours
per day of clerical work. Such work constitutes a clerical position. The ruole

*is well stated by Referee Corwin in Award No. 322:

“In order to be fair to the management, we believe that if it can prove
that more work wag consolidated than ig indicated by the only definite
evidence we have before us, it should be credited therewith. TUnder Rute 2,
Clerks of the character of those involved are entitled to classification
and protection of the agreement if they devote not less than four hours
a day. We feel that in an adjustment of our award between the Brother-
hood and the carrier the latter should be allowed the transfer of one em-
ployee for each four to eight hours of service per day of substuntial regu-
larity * * #

The only question remaining is whether or not Rule 83 has been violated
by the carrier. We hold that it has been vielated.

The record in this case discloses that the dutieg required to be performed
on the position in question were on and after December 14, 1931, almost iden-
tieally the same as those required to be performed prior thereto, The duties
set out in the Bulleting contained in the record are mot duties covered by
the Telegraphers’ “Scope Rule.” Rather they are duties which fall within the
meaning of Clerical work.

Our conclusion is that when the position in question was bulletined, and
assigned as Cashier-Operator under the Telegraphers’ Agreement, the char-
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acter of work or assigned duties were substantially the same as they were
when it was classified as Cashier under the Clerks’ Agreement. Therefore
the action of the carrier was a clear violation of Rlule 83,

We recognize the possible conflict between various agreements a carrier
may have with different Brotherhoods. Apparently in this situation there is
some alleged conflict between the effect of the Telegraphers’ Agreement and
the Clerks’ Agreement, Assuming for purposes of argument that the Teleg-
raphers’ Agreement both anthorizes and requires the action of the carrier in
this matter the carrier cannot be exeused for violation of the Clerks' Agree-
ment,. We cannot agree that such agreements are not aunalogous to contracts,
The negotiations bhetween the earrier and each of the Brotherhwods are ncgo-
tiations directed toward several separate and distinet agreements. In analogy
to the theory of contracts in law each agreement impoges upon the respective
partics duties enfirely geparate and distinet from the duties imposed by an-
other contract. There is no everlapping and none of these agreements can be
interpreted in order to aveld the effecé of another, Therefore the carrier's
violation of the Clerks' Agrecment cannot be excused on the basis of any
duties imposed by the Telegraphers’ Agreement.

FINDINGS—The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing therecn, and upon the whole
record and all the evidence, finds and holds:

That the earrier and the employes involved in this dispute are respectively
carrier and empiloyes within the meaning of the Raiiway Labor Act, as ap-
proved June 21, 1934 ;

That thig Division of the Adjustment Board has jurisdiction over the dispute
involved herein; and

That the posgition in guestion iz, in fact, a clerical pogition and one which
is covered by the scope of the agreement beiween the parties hereto, that
Tules 1, 2, and 83, were violated by the Carrier.

AWARD
Claim sustained.
NaTioNAL RAILROAD ADJUSTMENT BoARD
By Order of Third Division
Attest: H. A, JoEYS0ON
Secretary.

Diated at Chicago, Illinois, this 22nd day of April, 1937.

DISSENT ON DOCKET CL-377

The positions of the respective parties are only briefly related in the award,
but the facts of record undeniably show that the practice and custom of years'
standing on this property in respect to the action of the earrier, which resulted
jn this claim, were nhot contested hy the employees uniil this elalm was
presented.

The best evidence of the intent of parties to agreements is the conduct of the
parties under agreements, and the long practice and conduet of the parties in
respect to the issuc liere involved definitely established their mugtual interpre-
tation of the rules. This the referee has set aside completely, without any
indication ir the award as to reasong therefor. The acguiescence of the em-
ployecs to the practice and customs over a long period of years, is conelusive
evidence of admission on their part that there wasg no violation of agreements
between the parties.

Williston on Contraets, Volume 2, page 1200, states:

“The intepretation given Ly the parties themselves to the contract asg
shown by their acts will be adopted by the court, and to this end not only
the acts but the declarations of the parties may be considered.”

The above principle is accepted by the courts; to cite only one instance, ihe
Kentucky Court of Appeals, in a case involving the meaning of a certain rule
in an agreement which had been in effect for many years and had been applied
while in prior agreements, by the acts and conduct of both the organization
and the management, held that the practical interpretations as made by the
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parties themselves was controlling; the court used the following language
(92 SW (2nd) 749} :

“#® * it must not be overlooked that railroad men speak a language
of their own, and that the termg which they employ in their agreements
with the carrier are not always intelligible to the uninitiated, but have a
technical meaning which those charged with the duty of construction must
seek and ascertain by putting themselves in the place of the men. Be-
cause of this ambiguity and uncertainty in meaning, the rule of practical
construction by the parties is pecuvliarly applicable to such agree-
ments * * 2

The award in this case is not justified by the facts in the record.
A. H. JowEs,
J. G. TORIAN,
R. H. ArrIison.
Gro. H. DUGAN.
C. C. Coox.



