Award Number 428
Pocket Number PC-428

NATICNAL RAILROAD ADJUSTMENT BOARD
Third Division

Arthur M, Millard, Referee

PARTIES TO DISFUTE:
ORDER OF SLEEPING CAR CONDUCTORS
THE PULLMAN COMPANY

STATEMENT OF CLAIM.—

“Conductors A. Mc(Cluskey, F. B. White, . F. Mercier, and Wm. H.
Cumbey, 8t. Paul District, claim {hat the seniority roster posted in the
St. Paul Distriet in January 1935 is in error by giving former Soo Line
conductors 8. F, Johnson, R. B, Smith, and J. H. Stetson seniority dating
from their employment with that railroad instead of from the date of
their employment with The Pallman Company. They ask adjustment
under Rule 10 of the agreement between The Pullman Company and its
conductors which provides that they will be refurned to the position
for which they are contending and paid for any wage loss sufferced by them
{Exhibit ‘A").”

STATEMENT OF FACTS—In their ¢x parte submission the employes stated
the facts, as follows:

“Thig grievance originated on January 23, 1935, and has heen pro-
gressed in the usual manner under the provisions of Rule 10 (Exhibit ‘A’).

“The three RBoo Tince conductors named in the above statement of
c¢laim were taken into Pullman service on January 1, 1928, at the time
the Soo Line Sleeping Car Service was absorbed by The Pullman Com-
pauny. They were given seniority in Pullman service from the date of
their employment with the Soo Line instead of the date of their employ-
ment with The Pullman Company. They were also given exclusive rights
over the Soo Line runs absorbed by The Pullman Compahy. TUndoer this
arrangement they could use their 800 Line seniority te displace Pullman
condluctorg, but Pullman conductors conld mot use their seniority to dis-
place Soo Line conductors. Rule 7 (a) and (b) (Exhibit ‘B’) prohibits
continuous seniority when conductors are permanently transferred from
one district to another. It also starts the seniority of a conductor with
the date of his empleyment with The Pullman Company and eonfines
it to the district where he is employed, The date of emplovment of the
Soo Line conductors is Jannary 1, 1928, but they have been given seniority
for all time served with the Sco Line prior to that date, which was in
ancther district and under ancther company. In this way they have been
given seniority rights superior to that of the conductors presenting this
grievance,

“Rute 7

“{a) The seniority of a conductor, which is understood in thiz agree-
moent to mean his years of continnous service from the date of last time
employed, shall be confined to the district where he is employed.

“{b) Where conductors are permanently transferred Ifrom onc distriet
to another, their seniority in the district to which transferred will begin
with the date of transfer, and they will lose all seniority in the district
from which transferred.”
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three Soe Line conductors were, by agreement witl the l‘ailway, allowed Pull-
man seniority eredit from the date of last employment in S8oo Line Railway
service, The‘ were to be coutinned in the St. Paunl-Winnipeg service on the
Soo Line, with permission to d on new runs and vacancies on other Pullman
Lines in the 8t. Pant District, which arrangement is evidenced by correspondence
between officials of the railway and The Pullman Company and between officials
of The Pullman Company.

Annual senjority rosters of The Pullman Company, St. Paul District, eon-
ductors, 1928 to 1036, both inclusive, show the seniority credit of Johnsomn,
8mith, and Stetson and their credits appedred on these rosters without pro-
test untit January 238, 1935,

There is no existing rule or agreement between The Pullman Company and
its conduetors prior to or since January 3, 1928, which prohibits the action com-
plained of, until the agreement of Decemper 1, 1936, Absorption by The ullman
Company of railway operated sleeping and parlor ear service was not covered
by any rule and the action in the instant case was in conformity with the praec-
tice applied to employes acquired from the G. N.,, C. M. 8t. P, & P,, N. Y. N. H,
& H, and C. of Ga.

Effective December 1, 1936, the parties to the instant case entered into an
agreement, which containg a rule stipulating the rights of railway conductors
aequired by The Puliman Company with sleeping and parior ear service taken
over from the railways. This rule is not retroactive.

On May 1, 1825, the carvrier acqunired the sleeping car service of the . of Ga,
and granted railway employes taken into Pullman service the same seniority
rights as accorded the Soo Line employes covered by the instant case. The
employes protested the aetion and took the gnew ance to the U. 8. Railway Labor
Bourd, who, by decision 4159, dated May 5, 1920, sustained the position of the
earrier.

Effective Janvary 1, 1933, the Soo Line resumed operation of sleeping cars
between St. Paul and Winnipeg, but conductors Johnson, Smith, and Stetson
reinained in Pullman service.

Eftective Junuary 15, 1933, The Pullman Company again took over the Soo
Line St Panl-Winnipeg service and placed conductors in charge from St. Paul to
Detroit Lakes and porters-in-charge between Detroit Lakes and Winnipeg.
These changes had no bearing on the seniority credit of the three conductors.

Buie 7 () fixes a Puliman Company conductor’s seniority date and has no
application te employes of railway sleeping ear lines acguired by or merged
with Pullmar Company operations and the action of the carrier in fhe instant
ense wag afiirmed by Labor Board Deeision 4159 dated May 5, 1926

RBule 7 (M) concerns permanent transfers from one Pullman district to another
and is not applicable to railway employes acgiired by or merged with Pullman
Company employes.

At the time of thiz occurrence there was no existing rule or agreement be-
tween The Pollinan Company and its conductors which prehibited the action
complained of, therefore, rule 11 is not applicithle,

OPINION OF BOARD —In the guestion at i=suce In this dispnate, various rales
and decisions have been submitted as IWxhibits with the aim of establishing
precedents either for or against ihe submissions involved; but which apply
nainrally to the digpotes and conditions invelved at the time they ecenrred but
only remotely to the nstant case. In thiz dispute the ¢laim is made that the
seniority roster posted by The Putlman Company in the 8t Paul Disfrict in
January 1935, showing the seniority rating of its Conductors, was in error by
giving certain conductors, hrought into The Pullman Company from a service
abzorhed from another mmpnu_v seniority ratings from the time of their
previons cwployment, rather than from the date of their employmoent with The
Pullman Company. The clahmants ask adjustment of their grievance hy being
“returned to the position for which they are contending” and being paid “for
any wage loss suffered by them”; and gnote Bule 10 of the agrecment between
The Pullman Company and ifg conductors as a basig for their contention, To-
gether with Rule 10, RBule 7, paragraphs (a) and (b}, and Rule 11 of the agree-
ment between The Puliman Company and itg conducters have been quoted by
heth the employes and the carrier as supporting their respective contentions.
Each of the parties represented in thig dispute are in aceord as to the applica-
tion of Rule 10, covering the munner in whieh grievances are to be made and
handled and the terms of this rule are not at issue. In the applieation of RHule
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7 covering, in paragraph (a), the basiz on which seniority is determined and its
limitation to the district in which the conductor is employed, and, in paragraph
(b), the loss of seniority in a district from which o conductor is transferred,
and the beginning of seniority in a new district, or the distriet to which a con-
ductor's transfer has been made, the Board subinits that, in the absorption of
the Soo Line service into the St, Paul District of The Pullinan Company and the
conditions incident thereto, inclusive of the geniority rights of conductors, there
has been no invasion of the seniority or other rights of the conductors of The
Pullman Company presenting this grievance by the granting of seniority rights
to the conductors absorbed into the 8t. Paul District from the Soo Line under
the application of paragraphs (a) and (b) of Rule 7.

Rule 7, paragraphs (a) and (b), are explicit in their meaning and clearly
evidence that they are net intended to apply against conductors who arve
absorbed from one line into another, but (paragraph (a)) i3 to establish the
basis of seniority and its limitations and (paragraph (b)) to establish the senior-
ity of a conductor where a direct transfer is made by a conductor, or with his
knowledge and econsent, from one established distriet into another, either to
seeure o chouge of location, @ betterment of employment, or for ether conditions
incident to or necessary for the welfare of the individual or the continuation or
improvement of his cmployment. In the application of these rules and thelr
interpretation to this instaut elaim, there were no transfers ef conductors made
from one district to anotber, but an absorption of one line into another in which
none of the rules of seniority or transfer contained in the agreement between
the conductors and the carrier were affected. Under these conditions, gx no
change was made or is evidenced of any desire or intent to change any of the
existing rules, there lias been and ig no violation of Bule 11 in the transactions
on which this claim is based.

In addition to tho written rules eontained in the agreement belweeu the
carrier and the employes which have been presented in this case, and which in
their preper intevpretation have not been viclated, the employes have referred
to the violation of the unwritten principles of fairness and cquity. There is no
doubt in the opinion of the Board that when these principles of fairness and
equity are considered in the light of the interpretation of the written rules,
the employes will agree that there hag been no violation of these prineiples, in
that by thelr application the employes who were merged or absorbed by oue line
into another were entitled to the seniority ihey had earned or established in
the line or service in which they had originated. Fprther, that such sbsorption
or merger was not by the will or volition of ihe Conductors merged, but was
a consolidation of interests in which the agreements befween the Carrier and
the Conductors were not affecied.  Forther, no preference was shown the merged
Conductors, in that while they were permitted fo refain the runs to which they
were aecnstomed in the service whieh had been merged, and were given such
seniority rights ag they had earnced so far as they applied to bid on new runs
and vacancies in the same manver 8 the Conductors on the line into which
they had been merged, they were not allowed to use their seniority in dis.
placing other regularly assigned conductors of the line into which they had
been merged and to which their seniority might otherwise have cntitled them.

FINDINGS.—The Third Division of the Adjusiiment Board, after giving the
parties to this dispute due notice of heaving therecn, and upon the whole record
and all the evidenee, finds and holds:

That the carrier and the employes involved in this dispute are respectively
carrier and employes within the meaning of the Railway Labor Act, as ap-
proved June 21, 1834 ;

That this Divigion of the Adjustment Board has jurisdiction over the dispute
involved herein; and

That there has been no vielation of the rules of the agreement between the
Employes and the Carrier,

AWARD
Claim is denicd.
NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division
Attest: H. A, JOHNSON
Secretary

Dated at Chicago, Tlinois, this 26th day of April, 1937.



