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Docket Number CIL-364

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

John P. Devaney, Referce

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

SOUTHERN FPACIFIC COMPANY (PACIFIC LINES)

STATEMENT OF CLAIM.—

“Claim of Dennis Sherman, Class A Ielper, in the Stationery Store
at San Francisco, California, for pay for each and every day since Septem-
ber 27th, 1934, that be bhas been regquired to work less than six days per
week.”

STATEMENT OF FACTS,—Dennis Sherman is regularly assigned to the
postion of Class A Helper in the Stationery Store at San Francisco, Cal. Since
the date of institution of this claim, September 27, 1934, he has been required
to lay off, without pay, on Saturday afternoon of each week., The rate of
pay of this pogition is $§4.56 per day,

There is evidence an agreement between the parties bearing effective date
of February 1, 1922, and the following rules thereof are cited:

“ScoPE—RULE 1

“These rules shall govern the hours of service and working conditions
of the following employes subject to the exceptions noted below:

“(1) Clerks—

“{a) Clerical Workers.
“{h) Machine Operators.

“(2) Other office, station, and store empleyes such as office boys, mes-
sengers, chore boys, train annowncers, gatemen, baggage and parcel room
employes, train and engine crew callers, operators of certain office or sta-
tion appliances and devices, telephone switch hoard operators, elevator
operators, office, station, and warehouse watehmen and janifors,

“(8) Laborers employed in and around stations, sforehouses, and
warehouses.

i * *'H

“QUALIFICATIONS-—RULE 2

“{a) Clerical workers—Employes who regularly devote not less than
four (4) hours per day to the writing and calculating incident to keeping
records and aceounts, rendition of bills, reports, and statements, handling
of correspondence, and similar work,

“(b) Machine operators—Employes who regularly devote net less than
four (4) hours per day to the operation of office or station mechanical equip-
ment requiring special skill and training—such as typewriters, caleulating
machines, bookkeeping machines, dictaphones, and other similar equipment.

“The foregoing definitions, paragraphs (2) and (b), shall not be construed
to apply to:
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“(4) Employes performing manual work not requiring clerical ability.”
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‘San Francisco been classified under and allowed the guarantee provisions of
Rule 3 of Clerks’ current Agreement.

The Stationery Store, Annex {A), San Francisco, in which Dennig Sherman,
ithe Claimant, was and is employed, is a separate and distinet department, there-
fore, is not a part of any division organization and/or district store organization
in the Btores Depariment; it is a separate seniority district, and it should he
observed that no agreement was entered into nor arrangements made to place
Clags A Store Helpers in Stationery Store Department, Annex (A), San Fran-
cisco, under the guarantee provigions of Rule 3 of Clerks’ current Agreement, and
a8 heretofore stated, said Class A Helpers in said Stationery Store Depariment
have never been classified as entitled to the guarantee provisions of Rule 3,
meither have we, prior to the presentation of this claim by representatives of
the Organization, beginning with December 27, 1984, received any claim and/or
request from representatives of the Qrganization to zo classify these ewployes,
‘nor any indication that it was the contention of the Organization that these
empleyes are within the purview of that Rule.

In the presentation and handling of this dispute, at no iime @did representa-
‘tives of the Organization include the Stationery Store at Amnex (A) in San
‘Prancisco,

The Carrier prays the Board to deny the request and claim of the Petitioner
for the specific reasons as set forth by the Carrier in Section 1 of this brief,
also hased on evidence submitted by the Carrier in Subsequent sections of this
‘brief, and in exhibits which accompany the brief, all of which prove conclusively
that Class “A” Store Helpers in Stationery Store, Annex (A), San Francisco,
-are not included within the provisions of Rule 3 of Clerks’ current agreement;
that said rule has not been appited to such employes on this property at any
time; that in the original submission as made by the Organization it was not
«coutended by the Organization that Class “A" Store Helpers, Stationery Store
Annex (A), of San Francisco, should be classified under said Rule 3, and no
request was made by the Organization at that time nor at any time subsegquent
thereto until the presentation of this instant claim, to have said helpers included
within the provisions of Rule 8; that if the Petitioner’s request is granted, it
will in effect, establish a new rule without following the procedure set up in
Section 6 of the Railway Labor Aect, and would therefore, be in violation of
gald Act,

OPINION OF BOARD.—The question of the jurisdiction of this Board was
finally conceded by both sides at the hearing heid and therefore it is unneces-
sary to discuss the objections originally made thereto,

The next question which should be considered is whether or not Rule 3, by its
terms, embraces the position of Class A Helpers in the Stationery Store at San
Franeisco, and whether therefore, the employe invoived herein is entitled to
the benefit of the guarantee provision contained in Rule 3.

Whether or not this particular position iz within Bule 3 depends upon the
construction of Rule 1, hereinbefore quoted, which defines thoge entitled to the
benefit of the rules of the Agreement and excepts those who are not entitled.
We do not agree with the contention of the earrier that to conclude in favor of
the employes in this case would be to make a new rule. In our opinion the
question is solely one of construction. Only an interpretation of Rule 1, in
connection with Rule 3, is asked. The particular guestion is whether or not this
Class A Helper position is within the provisions of Rule 1. If so0, the em-
ploye occupying this position iz entitled {o the benefit of the guarantee pro-
vigion of Rule 3. Whether or not thig position is within Rule 1, depends upon
the terms of gaid Rule. If Rule 1 does not include, hy itg terms, this Clags A
Helper, then the employe is not entitled to the benefit of Rule 3. In the latter
cage this Board can only deny the claim of the emplaye. In the former case
the claim must be sustained. Neither result has the effect of adopting a new
rule bt is merely interpreting the present rule,

In our opinion the Class A Helper in the Stationery Store at San Francisco
Is clearly within the Scope Rule (Rule 1) and is therefore entitled to the
benefit of the guarantee provision of Rule 3. We helieve that it is clear that
some of the work done by the employe occupying this position is clerical work
within the meaning of subdivision 1 (a) of Rule 1. A list of these duties
is as follows:

1. Assisting Stationery Stockman in taking inventory.
2. Recelving material purchased for Store and Duplicating Bureau.
3. Waiting upon counter to fill special requisitions.
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4. Assembling aud shipping requisitions.

5. Handling price tags.

6. Assembling and shipping material for the Duplieating Bureau.
7. Assemnbling orders.

8. Agsisting Stockman.

However, we are compeiled to the conclusion that this employee is a store
employe withian the meaning of sub-division 2 of Rule 1, which has been guoted
herein. The tact that this employe who works in a Statiouery Store is a
store emnploye i3 80 evident as {0 require no extended discussion.

That an employe who occupies the position of Class A Helper in a Stationery
Store_a is noi a iaborer within fhe exceptions to Rule 1, is algo 80 clear as to
require no Argument.

The fact that the position involved herein Is carried on the payrolls as an
heurly rated position instead of a daily rated position s uot significant. Raule
3 has two provigions: (a) that positions covered by groups 1 and £ of Rule 1,
are to be paid on the daily rate basis and (b) that positions covered by groups
1 and 2 of Ilule 1 are guaranteed six days’ pay per week except in case of holi-
days. In our opinion the first provision cannot be construed to be a condition
precedent to the second provision. The only condition precedent to the appli-
cation of the guarunteed provigion in Rule 3 is that the position wmust be em-
braced by the groups defined in sub-divisions 1 aud 2 of Rule 1, Therefore,
the faet that the earrier carries the position in guesiion on an hourly rate
basis cou its payrolls does not remove the position from the application of the
guirantee provision of Rule 3,

The only question remaining i whether or not the negoriations earried on
betweon the representatives of the employees and the represcntatives of the
carrier nmomnted to A modification or an amendment of the application of the
two pertinent Rules (1 and 3).

The negotiations referred to consist prineipally of an interchange of corre-
spondence which is contained in the records as Bxhibits 1-25.

The carrier contends that as the pegotiations dealt with (Mass A Helpers in
District and Division Storeg only, and as the Stationery Store in which Em-
ploye Sherman is employed iz under neither claszification, he must necessarily
he excluded from the benefit of any agreement reached and therefore is not
enfitled fo the benefif of the gnarantec provision of Bule 3. The argument of
the carrier procecds on the theory that only those Class A Helper positions
specified in the negotiafions can be given the benefit of Rule 3.

The employecs, on the other hand, deny that any agreement for amendment or
modification of the Rules was reached and moreover conntend that even if an
agrcement had heen reached such agrecmeitt could not supersede the effect of
Rule 3. beeause the procedare followed was not the proper procedure for a
change in the Rules.

It is unnecessary to decide whether or not any agreement to modify or amend
existing rules reached ag a resnlt of negotiations conducted in the manner in
which these were conducted wonld be effective,

In onr opinion Exhibita 1-25 do not show any agreement reached with the
view of excluding thiz particular Class A Helper position from the provisions
of Bnie 3. The Fxhihits have been discussed in smne detall in Docket (1363
aned it iz nnnecessary to examine them in detail again in this case. Snffice to
state that the statements made therein with reference to the defects in the
Exhibits so far as establishing a definite agreement to change existing rulesg is
concerned. are equally applicable herein.

Moregver, it appears that the particnlar Class A Helper nesition involved
herein was omitted by inadverfence or oversight, from the correspondence that
was rarried on bv the representatives of the employes and the representatives
of the carrier. There scems to be no subgtantial reason why this particuniar
Class A Helner position shonld have been placed in a different category than
the other Clasz A Helper pogitions concerning which the parties negotiafed.

In our opinion the Fxhibits referred to <o nof establish the faet that an
agreement was reached hetween the parties to change the existing rules so
far as this partientar position is involved. The exhibits rather show that negn-
tiations were carried forward with a view of reaching an agreement or nnder-
standing whieh was never fully consummated. Respecting certaln matters the
parties were in accord, there were however nnmerous auestions on which they
nevor (i agree, There is nothing in this record on which to hase a finding that
the parties agreed that this particular Class A Helper was not fo he consld-
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ered within the guarantee provision of Rule 3. The record, insofar as Exhibits
1-25 are concerned, is devoid of auy reference to this position. In view of these
facts we caunot conclude that it was the intent of the pariies to reach any
agreement which would exclude this particular position from the operation
and benefit of the provigious of Rule 3.

A change in the Agreement between the employer and the employes must be
made in a proper fashion by fully authorized represcentatives of the employes
and of the carriecr, There should always be a clear intention expressed to
modify, amend, or forego application of existing ruies. This board should act
with caution and should not find that a change in the rules was intended to
be made unless thaf agreement is certain in its terms and ciearly indicates an
intention to modify the rales., To take a eonfrary view would be to weaken the
binding effect and authority of existing Agreements between the carriers and
the employes.

In our opinion the record falls far shori of establishing a chapge in the
Rules as interpreted and therefore the claim of the employes must be sus-
tained.

FINDINGS.—The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon and upon the whole
record and all the evidence, finds and holds:

That the carrier and the employe involved in this dispute are respectively
carrier and employe within the meaning of the Railway Labor Act, as approved
June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the dispute
involved herein; and

That Class A Helpers are within the provisions of Rules 1 and 3 of the
existing Agreement and therefore are entitled to the benefit of the guarantee
provision of Rule 3.

AWARD
Claim sustained.
NATIONAL RAILrROAR ADJITUSTMENT BOARD
By Order of Third Division
Attest: H. A, JOHENSON
Secretary

Dated at Chicago, Illinois, this 1st day of June, 1937



