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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Arthur M, Millard, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF RAILROAD SIGNALMEN OF AMERICA
ERIE RAILROAD COMPANY

STATEMENT OF CLAIM.—

“Claim of J. D. Atkin for the difference in pay between straight time rate
and time and one-half rate for thirty-five (35) minutes account of operating
a track motor car after bhis regular werking hours on January 15, 1936.

STATEMENT OF FACTS—In their ex parte submission the employes
gtated the facts as follows:

“J. . Atkin is o signalman receiving 82¢ per hour, Hig headquarters is

. a camp outfit and his duties require him to work on the line, leaving and

returning to headguarters each day. Normally the distance he works from
his eamp outfit is only a comparatively few miles.

“Atkin is asgigned to signal repair work and is In charge of a track
motor car which iz used to transpori himself, tools, material, and equipment
to aud from his headquarters.

“On Jannary 15, 1936, Atkin worked 35 minutes overtime {(operat-
ing track motor car) veturning to headguarters with tools, material, and
equipment, for which he was compensated at the straight time rate.

“There is in cvidence an agreement beltween the parties bearing cffective
date of Nov. 1, 1935. 'The following rules thereof have been cited:

“Rourr 12, The hourly rates named herein are for an eight (8) hour day.
All service performed ouiside of the regularly established working period
shall be paid for as follows:

“Owvertime hours either prior to or contimrous with regular working period
shall be computed on the actnal minute basis and pald for at the rate of
time and one-half.

“Employees will not be reqnired to work more than ten {(10) honurs with-
out heing permitted to take a second meal period. Such second meal period
will be paid for and shall not be in excess of thirty (30) minnutes.

“Rurk. 18. Employees regularty assigned to perform road work will he
paid continuous time, exclusive of meal period, from time when reguired to
report nntil they return as follows:

“{AY Time traveling and waiting, going to point of beginning work,
and returning from point of ending work at oune-half (1£) regular rates,
except that full regular rate will be paid for traveling on track motor ears.

“({IY Work performed at point designated, straight time for firgt eight
(8) hours, and time and one-half thereafter,

“1{2) Total allownnce for a day under the provisions of this rnle shall
not be lesz than eight (8) heurs at straight time rates.

“{) When the requirements make the purchase of meals and lodging
necessary while away from home iocafion, emptoyees will be paid actual
necessary ¢xpenses only when not returning to home location daily. This
rule will not apply to midday meals the first day.”

POSTTION OF EMPLOYES —The emnlores eontend that Mr, Atkin shonld
have heen compensated at the rate of time and one-half for the time he per-
formed service of operating a track motor car 35 minutes heyond his estahlished
working neriod on Januarv 15, 19268, This enntention is based on and supported
by Rules 12 and 16 of Article 2 of the agreement dated Nov. 1, 1985,
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Mr. Atkin being in charge of the motor car and itg safe operation, and respon-
sible for the tools, equipment, and material thereon, wag berforming o service
48 defined in the firgt baragraph of Ryle 12 outside of his regularly establisheg
WOrking period,

The second paragraph of thig rale recognigeg that such service is overtime
hours and shaj| be paid for at the rate of time and one-Lalf, Thus Atkiy should
have been paid at the rate of time and one-half for the 35 minutes beyond hig
regular working Period that he performed the service of operating the track
motor car January 15, 19386,

The employes further contend that baragraph (A) of Rule 18 was intendeq
to and does in fact provide time and one-half for gi time beyond the regulur
working hours while riding on traci notor cars. The “Full regular rate” for
riding on metor cars provides that riding on track motor cary during the regular
working hours will be paid for at the straight time rare and traveling on track
motor cars afier the reguiar working hours wili pe paid for at the full regular
overtime rgte-—the fuil overtime rate ig time ang one-half,

POBITION oF OARR[ER._—The claimant, J. D, Atkin, is g signalman work-
ing with g signal construction 8ang whose headquarters ig a slgual tamp outiit,
from and to which lie goes tg engage in work at various nearby locationg, On
January 15, 1938, seven of the nine men including the foreman were working at
Amasa, Pa., ning miles west of Transter, Pa,, where the camp ear wag located,

cars on their motor car, On zccount of waiting for an eastbound freight to Pasg
they were delayed and dig not arrive at their CRMD ears until 5: g5 P. M. or 35
minutes after the usual quitting time,

OPINION O BOARD.—1 this claim of T, D. Atkin for the difference ip
Day between straight time rate and time angd one-half rate for a period of
thirty-five (35) minutes on account of operating g track motor egr after his
reguiar working honrs on January 15, 19386, seversl diserepanciegy and differencos
are noted. Among thege is this statement that the time slip issned for the men

such overtime ag acerued on January 15 was later reported by the Foreinan
on his time slip for January 20, Other differences noteq are the unreconciled
statements with Tespect to the operation of the motor car ang the responsibility
for the care of the tools and equipment at the conclusion of the trip on the date
that the evertime was actually earned,

Both parties to this claim quote the several provisions of Rules 12 and 14
of the agreement between the parties, effective November 1, 1935, as supporting
their separate contentions,

Rule 12 is designated ag the “Overtime” rule and provides for g service
performed outside of regularly established working periods, Rule 18 pro-
vides for service performed op assigned road work and Daragraph (A)
excepts from the payment of the fni] regular rate and overtime, the time of
employes waiting and traveling to and from the point of their assighed work ;
with the further exception however that ful regular rate wil bhe paid for
traveling on track motor cars,

In the proper interpretation of Rule 186, Daragraphs (A) and (B), there ig g
decided difference in the application of these paragraphs, In the first instance,
paragraph (A) is assigned to €over a period of time in which the employe is
either traveling to or from the point of his assigned work, and during which no
work is done or responsibility assumed. Paragraph ¢ B} however Covers a period
in which work is actually performed and responsibility ig actually assumed and
for which time and one-half jg paid for all time put in by the employe after
the first 8 hours at the designated point at which the work i performed.

Under the circumstances outlined in this instanr case where work g per-
formed and respongibility g assumed, as in the operation of » motor ear, the
transporting of other emploves, the care of fools an equipment, the responsi-
bility for the proper applieation of the rales and requirements of safefy, and the
laying up or ptting away of the car, paragraph (B} of Rule 18 wonlg not
aply to work performed and responsibility assumeq away from the point at
which the work iy designated; and such overtime as Was put in by the employe
involved shonid be raid under the overtime provisiong of Rule 12.

Considering the unreconciled differences existing hetween the parties, while
under the circumstaneceg involved, the Board is of the opinion that claimant
Aftkin actually performed the work upon which this elaim i3 based, it ig recom-
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metled that the parties reconcile the contradictory statcments as to the opera-
tion of the motor car and for the responsibilities involved before taking action on
the prineiple on which the award is rendered, insofar as it affects this claimant.,

FINDINGS.~-The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the whole record
and all the evidence, finds and holds:

That the carrier and the employe involved in this dispute are respectively
cartier and employe within the meaning of the Railway Lahor Act, as approved
June 21, 1634 ;

That this Divigion of the Adjustment Board has jurisdiction over the dispute
involved hevein; and

That in view of the facts in evidence the employe is entitled to the applica-
tion of the overtime clause of Rule 12 of the agreement, provided that the
coniradictory statements as fo the operation of the motor car are reconciled in
favor of the claimant.

AWARD

Claim sustained insofar as the principle involved is concerned, but remanded
for an adjustment of contradictory staiements as outlined in the coneluding
paragraph of the Opinion of the Board.

NATION AL RAILROAD ADJUSTMENT BOARD
By Order of Third Divigion
Attest: H. A. Jounson
Secretary

Dated at Chicago, Illinols, this 26th day of August, 1937.
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