Award No. 4088
Docket No. TE-4007
NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION

Jay 5. Parker, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
THE PENNSYLVANIA RAILROAD COMPANY

STATEMENT OF CLAIM: Claim of The Genheral Committee of The
Order of Railroad Telegraphers on The Pennsylvania Railroad, that Agent,
T. R. Callahan, Greenville, Ohio, agency, (an asterisk {(*) position in the
Wage Scale, Part I, Telegraphers Agreement), “being improperly held off
his regular assigned position since August 5, 1946, and further, Mr. Callahan
shall be restored to his regular assignment as Agent, Greenville, Ohio, and
compensated for such time as he has been improperly held out of service”.

EMPLOYES' STATEMENT OF FACT: Mr. T. R. Callahan was ap-
pointed Agent at Greenville, Ohio, Columbus Division, an asterisk (*)
Agency, September 8, 1943.

On July 11, 1946, he was notified by the Supervising Agent that Mr.
R. R. Rohins would relieve him as Agent at Greenville, effective July 12,
1946, and in a letter addressed to Mr. Callahan July 13, 1246, the Supervis-
ing Agent notified him to attend an investigation to be held at 10:00 A. M.,
July 17, 19486, in connection with refusing to obey and comply with instrue-
tions given him by the Supervising Agent July 10th and 11th, 1%46. Copy
of trs‘t‘nAsgript of this investigation is attached hereto and designated as Ex-
hibit .

August b, 1946, Mr. Callahan was advised, in writing, that he was re-
moved from the position of Agent at Greenville, Qhio, and was further ad-
vised that he could, if he so desired, exercise seniority in accordance with
Part I of Regulations governing Agents and Assistant Agents, Mr. Callahan
was not physically returned to the agency position at Greenville after he
had been removed from the position on July 12, 1946; however, he was
compensated for all time lost from that date until August 5, 19486.

August 12, 1946, the Local Chairman docketed claim described in the
subject for discussion with the Superintendent at the regular meeting to be
held on September 5, 1946. Claim was denied by the Superintendent in a
letter to the Local Chairman dated October 11, 1946.

POSITION OF EMPLOYES: An Agreement is in effect between the
parties, Rules and Rates of Pay in effect as of May 16, 1943 (except for
adjustments). This Agreement iz divided inte Two Parts, Part I governing
the working conditions of Agents and Assiztant Agents, and the essential
Part we are interested in as support for this case.

The following Articles of Part I, of the current Agreement are invoked
as support of the claim of the Committee:
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the said Agreement, which constitutes the applicable Apreement between the
parties and to decide the present dispute in aeccordance therewith.

The Railway Labor Act, in Section 3, First, subsection (i) confers upon
the National Railroad Adjustment Board, the power to hear and determine
disputes growing out of “grievances or out of the interpretation or applica-
tion of agreements concerning rates of pay, rules or working conditions”.
The National Railroad Adjustment Board is empowered only to decide the
said dispute in accordance with the Agreement between the parties to it. To
grant the claim of the Emnloyves in this case would require the Board to dis-
regard the Apreement between the parties hereto and impose upon the
Carrier conditions of employment and obligations with reference thereto not
agreed upon by the parties to this dispute. The Board has ne jurisdiction or
authority to take any such action.

CONCLUSION

The Carrier has shown that under the applicable Agreement the Claim-
ant was properly removed from the agency position at Greenville, designated
ag an asterisk (*) position in the rate sechedule; that such action of the Car-
rier was not arbitrary or malicious: and that the Ciaimant is not entitled to
restoration in that position nor to the compensation which he claims.

Therefore, the Carrier respectfully submits that your Honorable Board
should dismiss the claim of the Employes in this matter.

Exhibits not reproduced.

OPINION OF BOARD: T. R. Callahan, the elaimant, entered the Car-
rier’s employ on Fehruary 19, 1920, and had continuous gervice to the date
of his removal therefrom as Clerk, Freight House Foreman and Agent. On
September 8, 1943, he was appointed as Agent at Greenville, Ohio. Such
position at that point ig, and on all dateg herein involved was, designated in
the rate schedule of applicable portions of the current Agreement as an aster-
isk (*) position.

July 10, 1946, claimant was notified by his immediate supervisory of-
ficer that the position of trucker at Greenville station would be abolished
and that he was to render assistance to the truck driver in the loading and
unloading of L. C. L. freight, On that oceasion elaimant told the official with
whorn he had been talking it was impossible for him to do that work and that
he was not going to do it. The following day, the Carrier was called by the
truck driver who advised that claimant would not assist him in unleading hig
truck and requested instructions as to what to do. Carrier through its super-
visory agent called claimant and instructed him to assist the driver. Claimant
rvefused and fold Caveier’s agent it was up to him to make the next move.
On July 13, 1946, claimant was instructed to attend an investigation on July
17, following, in connection with “Refusing to obey and comply with instruec-
tions given by his supervisory official on July 10 and 11, 1948.” Af this
hearing he admitted his conduct had been about as heretofor related and in
addition when asgked if he was returned as Agent at Greenville he would
continue to refuse to render assistance to the truck driver in the handling
of freight at the freight depot stated in substance that his position was un-
rhanged. Hiz exact answer to such guestion reads: “I still make the same
statement. It is impossible to help the truck driver load and unload freight
without having to sit at my desk until Iate at night to complete my work.
I am not refusing to do anything reasonable”. Prior to making such state-
ment znd in definitely refusing to assist with the freight work he had said he
would not comply with unreasonable instructions. As a regult of such in-
vestigation znd hearing claimant was removed from his position as Agent on
August 5, 1946. He now asserts the Carrier’s action in that respect was in
violation of the Apreement and claims compensation from such date until
restored to his former position,

This case hinges upon the consiruction to be given certain applicable
provisions of Part 1 of the current Agreement, between the Carrier and itz
Agents and Telegraph Department Employes, governing rules, rules of pay
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and working conditions of such classes of employes. The particular provi-
sions in question are an exception to the scope rule and the first three sec-
tions of Article IIl of such Agreement,

The exception to the scope rule reads:

“Positions which are designated by an asterisk (*) in the Rate
Schedule, applicable to Part I of this Apreement attached to and
made a part of this Apreement, shall not be subject to any of the
provisions of Article I (Selection of Positions) or Article II (Sen-
iority) of Part I of this Agreement. The manner of designating
and filling sueh positions is set forth in, and is governed solely by,
the provisions of Article III (Excepted Positions) of Part I of this
Agreement.”

The above mentioned sections of Article 111, dealing with excepted posi-
tiong, provide:

“Section 1. With respect to those positions which are desig-
nated by an asterisk (*) in the Rate Schedule applicable to Part I
of this Agreement, which is attached to and made a part of this
Agreement, it iz recognized by the parties hereto that the duties
of those positions are such that the gualifications necessary to the
proper performance of those duties invelve considerations beyond
those of seniority, ability and fitness as referred to in Article I,
Section 1. It is, thereiore, agreed between the parties hereto that
none of the provisions of Article I or Article II of Paxt I of this
Agreement shall apply to positions designated by an asterisk (¥),
and no person shall be entitled to acquire any such position by bid
or by displacing another employe in the exercise of seniority.

Section 2. In the appointment of employes to, and the re-
moval of employes from, positions designated by an asterisk (*)
the Company shall not be restricted in any way by the provisions
of Part I of thizs Apreement.

Section 3. No position now existing or hereafter established
shall be designated by an asterisk (*) in the Rate Schedule if the
employe filling such position is normally required, during his entire
daily tour of duty, in addition to his Agency duties, to perform
routine duties usually performed by Clerical, Station or Telegraph
Department employes.”

No claim is made that the Carrier did not have the right under III (1 &
23}, supra, to dismiss claimant from service if on the dates in question he was
occupying an asterisk (*) position. That question is definitely settled by the
admission made by the Petitioner in its ex parte submission where it makes
the following statement:

“The Committee claims that under the Rules of Exception,
the Carrier has the right of selection and assignment of asterisk
(*) positions, the employe or his representative have no voice in
the selection, that thereafter, this employe i1s at the whim of the
carrier's supervisors, that he can be removed without just eause
and cannot support a protests * * *7

Having made the foregoing concession, Petitioner then states in sub-
stance that itg claim is based upon the proposition that when the Carrier
abolished the position of trucker at Greenville and required Callahan to
assist the truck driver in handling L. C. L. freight, the Agent’s position at
Greenville immediately became a one man station and automatically lost its
status as an asterisk (*) position with the result Callahan could not properly
be removed by the Carrier in the summary and unilateral proceeding to
which we have heretofore referred,

Ag supporting its position and requiring the allowance of its elaim,
Petitioner peints to_Article IIT (3) supra. We do not give such Article the
weight Petitioner places upon it. All it does is outline the situations where
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positions cannot be designated by an asterisk (*) in the rate schedule. We
find nothing in its language, or any other language to be found in the Agree-
ment, or in the arguments advanced by Petitioner, to justify a conclusion
that once a position has been so designated it automatically loses its existing
status and becomes a non-asterisk position if thereafter its occupant i=
directed to do routine work of the character described in 8Section 3 of the
Article to which we have just referred. We are dealing with a posgition which
is conceded to have been designated by an asterisk (*) in the rate schedule
of the current Agreement and one which has never been removed thevefrom
by mutual assent of the parties. In that situation the only method of chang-
ing its classification is by negotiation.

Since the agency at Greenville was an asterisk (*) position on all duties
in guestion, the Petitioner has wholly failed to establish any sound ground on
which to base an affirmative award. Hence the claim must be denied.

FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thercon, and upen the whole
record and all the evidence, finds and holds:

That the Carrier and the Emploves invelved in this dispute are respec-
tively carrier and employes within the meaning of the Railway Labor Act as
approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That Petitioner has failed to establish grounds for the granting of an
affirmative award.

AWARD
Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: A. I Tummon
Acting Secretary

Dated at Chicago, Illinois this 12th day of August, 1948.



