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PARTIES TO DISPUTE:
ORDER OF RAILROAD TELEGRAPHERS

PENNSYLVANIA-READING SEASHORE LINES

STATEMENT OF CLAIM: Claim of the General Committee of The
E}'der tt})lf tRa%uh‘oad Telegraphers on The Pennsylvania-Reading Seashore
ines, tha

(1) “Landis” is a Block and Interlocking Station, the duties
and responsibilities of the operation of which come within the
scope of the Telegraphers’ Agreement and shall be performed by
clemployes under said Agreement classified as block aperators and/or
evermen.

(2) Compensation shall be allowed employes under the Agree-
ment who have suffered a loss in earnings since the institution of
this claim March 5, 1946, as a result of the improper assignment
of such duties to employes having no contractual right to perform
same.

EMPLOYES' STATEMENT OF FACTS: At LANDIS TOWER (Vine-
land, N, J.), the Central Railroad of New Jersey crosses the Pennsylvania-
Reading Seashore Lines at grade. Both are single track railroads at this
point.

Signals are in service governing this crossing, interlocked so as to
avoid giving conflieting routes when ohe railroad is signalled to cross, and
operated from Landis Tower, a two storied building, located at the point of
crossing,

Signals are mainfained in proceed position for Pennsylvania-Reading
Seashore traing, and in a STOP position for Central Railroad of New Jersey
{rains.

In order to cross Central Railroad of New Jersey trains, signals must
be operated. After securing permission from the Pennasyivania-Reading Sea-
shore train dispatcher to cross, thereafter crossing having been made, signals
must be puf in stop position again.

Prior to June 26, 1927, levermen were assighed at Landis Tower 5:00
A M. to 9:00 P.M, during the hours trains were operated by the Central
Railroad of New Jersey, and these two tricks were made a part of the Agree-
ment then in effect, governing Telegraph Department Employes. One em-
ploye from each of the railroads manned a trick ag leverman.
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Station at “Landis”, although the Statement of Claim submitted to your
Henorable Board has been changed to show that “Landis” is a Block and
Interlocking Station.

The Carrier asserts that “Landis” never has had the status of a Block
and Interlocking Station under any Agreement covering Telegraph Depart-
ment employes of The Pennsylvania-Reading Seashore Lines. The Employes
are definitely in error in implying that the Board should require the Carrier
to establish a Block and Interlocking Statiom at “Landis” under the circum-
stances present in this dispute. In effect the Employes are requesting the
Board to expand the applicable Agreement beyond the secope thereof as
negotiated by the parties. It is a well defined principle that your Honorable
Board has n¢ such autherity. See Awards 1290 and 1567 hereinbefore
referred to. Moreover, your Honorable Board has held in many cases that
it does not have the authority nor will it direct the establishment or restora-
tion of a position so long as the carrier can, under the Agreement, remedy
a viclation by other means. In Third Division Award 4698, Referce Francis
J. Robertson, the following appears in the Opinion of Board:

“¥ % * However, this Board has held, and rightly so, that it
will not direect the establishment of positions. How the Carrier

cures a violation of an Agreement is a matter for its discretion
® K k1P

III. Under the Railway Labor Act, the National Railrcad
Adjustment Board, Third Division, Is Required to Give Effect to
the Said Agreement and to Decide the Present Dispute in Accord-
ance Therewith,

It is respectfully submitted that the National Railroad Adjustment
Board, Third Division, ig required by the Railway Labor Act to give effect
tg the .:Laid Agreement and to decide the present dispute in accordance
therewith.

The Railway Labor Act, in Section 3 (i), confers upon the National
Railroad Adjustmeént Board, the 1power to hear and determine disputes grow-
ing out of “grievances or cut of the interpretation or application of agree-
ments concerning rates of pay, rules or working conditions”, The National
Railroad Adjustment Board is empowered only to deecide the said dispute in
accordance with the Agreement between the parties to it. To grant the
claim of the Employes in this case would require the Beard to disregard
the Agreement between the parties thereto and impose upon the Carrier
conditions of employment and obligations with reference thereto not agreed
upon by the parties to this dispute. The Board has no jurisdiction or
authority to take such action.

CONCLUSION

The Carrier has shown that under the applicable Agreement between
the parties to this dispute, the work in guestion does not accerue to Telegraph
Department employes of the Pennsylvania-Reading Seashore Lines; that ne
violation of the Agreement has occurred: and that the Claimants are not,
therefore, entitled to the compensation which is claimed.

It ig, therefore, respectfully submitted that the claim is without founda-
tion in the applicable Agreement and should be denied.

(Exhibits not reproduced.)

OPINION OF BOARD: The claim is set forth at the beginning of this
Awsard and need not be repeated.

There is very little dispute regarding the facts on which the claim
depends and those about which some controversy exists are not material
to the all important issue involved, hence they will be summarized in gen-
eral terms as briefly as the state of the record wiil permit. '
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The third and fourth paragraphs of the Carrier's siatement of facts
accurately deseribe the operation at Vineland (Landis), New Jersey, on the
date of the filing of the claim and for that reason are made part of this
Opinion by reference., Other phases of the essential factual picture will
be depicted in accord with our own construction of the record.

On August 18, 1871, the West Jersey Railroad, now the Pennsylvania-
Reading Seashore Lines, and the Vineland Railroad Company, now the Cen-
tral Railroad of New Jersey, entered into an Agreement whereby the West
Jersey granted the Vineland the right to cross its lines in a mahnner 50 88
not to delay its trains. Among other things this Agreement required the
Vineland to keep and maintain watchmen or flagmen for signaling trains
and engines at the time of the crossing of their trains and to use all suit-
able and proper means and devices to guard against collisions and other
accidents at the time of such crossing, fitting building, arrangements and
the guard to be at the expense of the Vineland. It also provided that its
terms should be binding upon the suecessors and assigns of the respective
signatories,

The agreed arrangement between the original parties to the foregoing
contract continued from 1871 until CRRofNJ took over Vineland. There-
after it continvued until the first World War, or sbout 1917, when addi-
tional workers were used at Landis. Up to that time CRRofNJ employes
only had been engaged or flag protected their trains at such point for a
period of over 46 years.

Little is to be found in the record as to the status of Landis during
and shortly after the end of the above mentioned war and it need not be
labored, 1t is clear, however, that for some years the West Jersey was
operafed by the Pennsylvania Railroad Company.

Turning te Agreements, it is clear that effective January 1, 1922, an
Agreement with employes of the railroad last named, including employes
of the West Jersey, listed in its Wage Scale a second and third trick man
at Landis crossing. An Agreement, effective July 1, 1925, listed a second
trick man at the point. Agreements, effective December 1, 1827 and March
1, 1929 listed no positions there in their attached Wage Scales. The same
holds true of a Supplemental Agreement executed on July 30, 1949, which
failed to amend either the Wage Scale or the Scope Rule of the original
Agreement,

In January, 1933 a reorganization established the PRSL, the Carrier
presently involved. October 20, 1938, this railroad negotiated an Agree-
ment with its telegraph employes and its Wage Scale listed no positions at
Landis. Finally an Agreement, the present one, and the first with the
Telegraph Department employes represented by the Order of Railroad
Telegraphers, was negotiated and became effeclive January 1, 1945. It
also failed to list any positions at Landis.

It is admiited that on February 20, 1933, by General Order, Landis
was closed as an interlocking station and that since that date no employe
of either the PRSL or the CRRofNJ has been assigned to the station to
perform any duties in connection with the crossing movements, all work of
that character being performed by conduectors, flagmen and other members
of the CRRofNJ train crews as indicated in the statement of facts, heveto-
fore by reference incorporated in this Opinion.

Between 1927 and 1932 the Pennsylvania Railroad Company issued at
least four, and perhaps more time tables containing instructions stating
that when Landis was closed crossing signals governing movements of PRC
traing would be in proceed position, exeept when changed to stop by
CRRofNJ trainmen to protect movement of their train over the crossing.

No protest was ever made regarding the operation heretofore outlined
until February 26, 1946. Then for the first time the local Chairman of the
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Organization stated the Apreement was being violated at Landis and re-
quested that it be established as a block station in leu of what was termed
the “Block Limit Station at Home.” When this request was denied formal
claim was filed, progressed and denied for the establishment of such point as
a_ block station to perform the duties and responsibilities of the Telegra-
phers’ Agreement, The claim as filed with this Division of the Board is
predicated upon the premise Landis is a block and interlocking station, with
work coming within the scope of the Agreement which should be performed
by emplayes, covered by its terms, classified as block operators and/or
levermen. 'The emgloyes now eoncede, both in their submissions and in oral
argument before the referee, the sole guestion presented is whefher the
work in question belongs to them under terms of the current Apgreement.
We therefore turn to that issue without giving consideration to other ques-
tions urged on the property or to assignments advanced by the parties ag
te the status of Landis as a bloek or interlocking station. This, we may
add, without the concession would be the only guestion entitled to serious
consideration for it is clear from our Awards (see Nos. 1290 and 4664) that
when the parties have negotiated an Agreement and omitted certain posi-
tions theretofore listed in prior Agreements we cannet make a new Agree-
ment for them or establish a position not covered by its terms.

The sum and substance of all arguments advanced by the Organization
is that the work belongs to them under and by virtue of Article 1 of the
Agreement, the Scope Rule. They make no contention any other rules of
the Agreement specifically give them that right. This ru{e (Seope) does
not burport to describe the work encompassed within it and merely pro-
vides ““These rules and rates of pay shall constitute an Agreement between
(naming the Carrier and the Organization) * * * and shall govern the hours
ofdsehrvice ?.nd working conditions of the said employes in positions classi-
fied herein.”

The Organization insists that work of the character here involved his-
torically and traditionally comes within the scope of theiy Agreement.
Assuming that this is true does not produce the answer to the present prob-
lem. What we have to decide iz whether under the prevailing faets, history
and tradition notwithstanding, the parties intended such work should be
covered by its terms.

As supporting its position the Qrganization cites Awards 802, 1273,
3687, 3955, 4516, 5357, 5365 and 5384, Examination of these Awards will
reveal that almost all of them deal with factual situations where the work
involved had been recognized by assignment as coming within the terms of
Agreements and attempts were being made to give it to other employes
not covered by its terms. RBe that as it may, all recognize the principle
that the Agreaements, similar to the one here, prohibited the Carrier from
removing work covered by their terms from their operation except in the
manner therein provided. We have no quarvel with those decisions and
are in accord with that principle. Even so such Awards are not{ helpful
or decisive of a case where the question for decision is whether the work
involved ever came within the purview of the contract. In such a situation
we have repeatedly held intenlion of the parties, to be determined by re-
course to custom, practice and other indicia of their understanding, is the
decisive factor.

No useful purpose would be served by further reference to the facts
which heretofore have been so fully stated. Tt suffices to say that where
carefully examined they disclose a gituation similar to the one involved in,
and are governed by, our decision in Award No. 5404 adopted July 28, 1951.
Therefore, based tpon what is there said and held, and the supporting
Awards therein cited, we have been impelled to conclude the facts and cir
cumstances set forth in the record of the instant case established a custom
and practice clearly indicating an understanding and intention on the part
of all parties thai the work in guestion could be performed by employes
of the Central Railroad of New Jersey and that it has never been covered
by or included in the scope of the current Agreement,
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Additional deeisions of this Division of the Board not cited in Award
No. B404 but nevertheless sustaining and supporting the conclusion first
angozgggd appear in Awards 1418, 1567, 1606, 16%9, 1876, 4104, 4208
an .

The fact, if it is a fact, as the Organization charges, that it did net
know of the custom and practice in question affords no sound ground for
& contrary conclusion. As stated in Award No. 5404, see also Awards 1609
and_ 4208, the Organization is chargeable with knowledge of the working
conditions in operation on the property and we must assume it had knowl
edge thereof, at least from the time it took over the Telegraph Department
employes’ Agreement of October 20, 1933, long prior to its negotiation of
the current Agreement.

FINDINGS: The Third Division of the Adjustment Board, after giving

the parties to this dispute due notice of hearing thereon, and upon the
whole record and all the evidence, finds and helds:

That the Carrier and the Ermployes invelved in this disPute are respec-

tively Carrier and Employes within the meaning of the Rai way Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the record discloses no violation of the Agreement.

AWARD

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: A, I. Tummon
Acting Becretary

Dated at Chicago, Illinois, this 30th day of July, 1951,



