Award No. 6585
Docket No. SG-6632

NATIONAL RAILROAD ADJUSTMENT ROARD
THIRD DIVISION
Norris C. Bakke, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF RAILROAD SIGNALMEN OF AMERICA
THE PENNSYLVANIA RAILROAD COMPANY

STATEMENT OF CLAIM: Claim of the General Committee of the
Brotherhood of Railroad Signalmen of America on the Pennsylvania Rail-
road that:

fa) The Carrier violated the Agreement effective June 1, 1943,
when on April 27, 1948, it removed the work of rewiring and renewing
switches and other signal equipment therein involved at “F' Inter-
locking Plant at Sunnyside, New York, out from under the operaiing
division, comprising the New York Division seniority district and
assigning said work to employes who hold no seniority rights there-
under entitling them to perform saig work.

(b} Request that the regular assigned New York Division em-
ployes (fo be designated) under the suparvision of the Supervisor
T. & 8. who were adversely affected by reason of this violation of the
Agreement be compensated for all time made by Long Island em-
ployes in connection with signal and switch work at “F’' Interlocking,
Sunnyside, New York, af that {ime and one-half rate, that is, the
amount of overtime that would have been required of the New York
Division employes to perform this work if it had not been removed
from their seniority district.

EMPLOYES’' STATEMENT OF FACTS: The work involved in this case
was the result of a derailment at approximately 9:50 P. M., on April 27, 1948,
in the vicinity of “F" Interlocking Station, Sunnyside Yard, N. Y. Pennsyl-
vania Rajlroad T. & 3. Department employes were immediately recruited
and assigned to repair the signal facilities. Those employes off duty residing
within immediate traveling distance, as well as those on duiy and employes
going off duty, were dispatched to the scene to repair the facilities. Addi-
tional forces were recruited from employes reporting at their starting time
on the morning of April 28, 1948,

On April 28, 1948 certain Long Island Rail Road Signal Department
employes were assigned to asgist in the construction of switches and other
signal equipment at “F Interlocking Station, Sunnyside Yard, New York.

This interlocking plant is located on the New York Division of the Penn-
sylvania. Railrcad. The Signal Department employes of the Long Island Rail
Road have no seniority on the New York Division of the Pennsylvania Rail-
road; they are all carrled and listed on their respective geniority districts on
the Long Island Rail Road.
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switches and other signal equipment therein invelved at ‘F* Inter-

locking Plant at Sunnyside, New York, out from under the operating

division, comprising the New York Division seniority district and

assigned said work to employes who held no seniority rights there-

under entitling them fo perform =aig work

As shown in the Staterent of Facts above, the derailment in the vicinity
of “F” Interlocking, Sunnyside, N. Y. occurred at approximately 9:50 P. M.
on April 27, 1948. As also shown in the Statement of Facts ahove, the Long
Isiand Rail Road Telegraph and Signal Department employes were used only
between 3:00 A. M, and 4:00 P. M. on April 28, 1948. No Long Island Rail
Road Telegraph and 8ignal Department employes were used on the calendar
day, April 27, 1948 in the rewiring and renewing switches and other signal
eguipment at “F" Interlocking Plant, Sunnyside, New York.

The Carrier submits that the claim contained in Paragraph {a) of the
Employes’ Statement of Claim is erroneous, and your Honorable Board is,
therefore, respectfully requested to deny the claim outlived in Paragraph
() of the Employes’ Statement of Claim in its entirety.

III. Under the Railway Labor Act, the National Railroad Adjust-
ment Board, Third Division, Is Required to Give Effect to the
Saldl Agreement and to Decide the Present Dispute in Accord-
ance Therewith.

It is respectfully submitted that the National Railroad Adjustment Board,
Third Division, is required by the Railway Labor Act to give effect to the
said Agreement, which constitutes the applicable Agreement between the
parties, and fo decide the present dispute in accordance therewith.

The Railway Labor Act, in Section 3, First, Subsection (i) confers upon
the National Railroad Adjustment Board the power to hear and determine
dispuies growing out of *“‘grievances or out of the interpretation or applica-
tion of agreements concerning rates of pay, rules or working conditions™.
The National Railroad Adjustient Board is empowered only to decide the
said digpute in accordance with the Agreement between the parties to it
To grant the claims of the Employes in this case would teguire the Board
to disregard the Agreement between the parties hereto and impose upon
the Carrier conditions of employment and obligations with reference thereto
not agreed upon by the parties to this dispute. The Board has no jurisdiction
or authority to take any such action.

CONCLUSION

The Carrier has shown that it has offered fo settle the dispute by allow-
ance to the employes of payment at time and one-half rates for the hours
they were available but were not assigned to repairing the facilities at “F”
Interlocking on April 28, 1948, which is more than fair and in accordance
with settlements made in the disposal of previous similar cases.

Therefore, the Carrier respectfully submits that your Honorable Board
should decline the claim of the Employes in this matter and direct that the
matier be settled on the basis proposed by the Carrier.

(Exhibits not reproduced.)

OPINION OF BOARD: It ig a little difficult for this referee to understand
why this docket is before him, because it appears that both parties are
agrecable to the settlement propesed by the Carrier, which offer is still open.

The organizatlon says in its brief “We think the employes’ acceptance
of the Carrier's offer in 8G-3189 and the two Columbus Division cases and
the Third Division’s aclion in connection with Award 3470 all represent a
proper disposition of those disputes, and we further believe that appiication
of the same principle fo the case hefore us represents a proper settlement
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bearing in mind that in none of the previous cases called fo our attention
did the Carrier endeavor to reduce the amount due Claimants on the theory
that they were engaged in the duties of their own assignments while the
violation was taking place.,” (Emphasis supplied.)

Assuming that the underscored language immediately above represents
the present position of the carrier, there ig no basis for it because the claim-
ants here were entitled to call at 10:00 P. M. on April 27th, immediately after
the wreck when the other signalmen ‘'residing within immediate traveling
distance” were called. There was some argument about what was “within
immediate traveling distance”, but these claimants were not any further
away on the night of the 27th than they were at other times in their regular
employment.

From unchallenged statements appearing in the record it positively ap-
pears that these claimants were available on the evening of April the 27th
and they were not engaged in the duties of their own assignment,

‘With that element eliminated from the case, we revert to the Organiza-
tion’s willingness to accept the Award in 3470 as a basis of settlement.

Carrier says in referring to Award 3470: *“The Carrier has not withdrawn
its offer of settlement in the present case and submits a similar disposition
should be made of it.”

Our conclusion, therefore, is that the case be remanded te the parties with
disposition in accordance with the Award in 3470,

FINDINGS: The Third Division of the Adjustment Beard, upon the
whole record and all the evidence, finds and holds:

That both parties to this dispute waived hearing ihereon;

That the Carrier and the Employes invelved in this dispufe are respec-
tively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the dispute be remanded to the parties for disposition in accord-
ance with Opinion,

AWARD
Claim {o be disposed of in accordance with above Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTHEST: (Signed) A. Ivan Tummon
Secretary

Dated at Chicago, Ilinois, this 27th day of April, 1954.

SPECIAL CONCURRING OPINION TO AWARD 6585, DOCKET SG-6632

We concur that Award 2470 should control the disposition of this claim,
in accordance with the Carrier's offer, but regret that we are forced to
qualify our concurrence because of the language of the “Opinion” preceding
the Award,
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It appears from the first paragraph of the Opinion that the majority
was under the impression that the settlement as proposed by the Carrier
was agreeable to both parties, and as the scurce of that impression cites a
]s&atement from the brief submitted to the Referee by the Empiloyes’ Board

ember.

It does not appear, from the record that the Employes were agreeable
to accepting the Carrier's offer, but stood on their bosition that the Clajmants
should be paid at the time and one-half rate for a number of hours equivalent
to the hours worked by the Long Islangd employes. The Carrier's offer of
payment at the time and one-half rate was strictly and specifically limited
to the hours during which the named claimants were not eniployed on theijr
reguiar assignments, and were, therefore, available for emergency work.

ing important, and to the Carrier unaceeptable qualification, “bearing in mind
that in none of the previous cases called to our attention did the Carrier
endeavor to reduce the amount due Claimants on the theory that they were
engaged in duties of their own assignments while the violation was taking
place.”

availability. Thus the Opinion in Award 3470 allowed “compensation to the
employes who were depFived of the work . . . on the ‘time losi basis, that is,
by allowing earnings which the Claimants were deprived of by such failure.”

what they would have earned each day they worked had they been permitted
to work twelve hours on each such day for the period’ in question.” Both
these prior settlement_s were, therefore, on the basis of time and one-half but

The Majority states that “unchallenged statements” in the record showed
that those Claimants were available on the evening of April 27 and not en-
gaged in the duties of their own assignments. Thig finding is without any
support in the record. The Carrier's statement of facts shows the regular

engaged in their regular assignments and that all were available is in direct
conflict with the facts of the record.

The Award further errs in stating that the Claimants were entitled to
call at 10:00 P. M, on April 27. The facts show that prior to 3:00 A, M. on
April 28 no Laong Island employes were used. One was used starting at 3:00,
one at 3:30, two at 7:30 and five at 8:00 A. M. To assume that a violation
of the Scope Rule of the Agreement occurred between 10:00 P. M. on April 27

own employes is manifestly incorrect. It is impossible that in thig case a
viclation of the Scope Rule could occur before the Carrier used any Long
Island employes.
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The simple isSue involved in thig case wasg a dispute as to whether time
and one-hajf should be paid tg the Claimantg based on the total number of
hours actually workeq by one or more Long Island employes during g period
of time in which the Claimanisg were in fact available, The Carrier proposed
time and one-half on the latter bagis, The hours contemplated by the Carrier'sy
Proposal were, of course, only the hours during which the Long Island em-
Ployes were actually working: even the Employes’ claim did not comprehend
any hourg other than those, A second issue wag whether g furloughed employe
(Helper Babulya) coulg be considereq available for emergency work uynder
the circumstanceg shown in the record,

Award 3470 relied on tool into consideration the Claimants’ actual avail-
ability during the ‘hours

of the offer of settlement which was still open. The Present award “That the
case be remandeq for disposition in accordance with the Award in 3470 ig
therefore proper, but the opinion ugeg language which if accepted would nullify
the fundamenta) concepts upon which Award 3470 was baged,
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