Award No. 10713
Docket No. TE-9532
NATIONAL RAILROAD ADJUSTMENT BOARD

THIRD DIVISION
{Supplemental)

Robert ). Wilson, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPIERS
THE ANN ARBOR RAILROAD COMPANY

STATEMENT OF CLAIM: Claim of the General Committee of The
Order of Railroad Telegraphers on The Ann Arbor Railroad, that:

(1} Carrier violated the Agreement between the parties when it
failed to use gualified idle extra telegrapher B. L. Larson to fill the
six-day accumulated rest day vacancy on the third shift telegrapher's
position at Boat Landing, Frankfort, Michigan, January 19-24, 1956,
but instead permitted the regular occupant of the position to fill said
vacancy.

{2y Carrier shall now compensate B. L. Larson a day’s pay at the
pro rata hourly rate ($2.00) of the position at Boat Landing for each
of the days specified herein on which claimant was deprived of filling
said vacancy in violation of the Agreement.

EMPLOYES STATEMENT OF FACTS: There is in evidence an Agree-
ment between the parties to this dispute effective Seplember 1, 1955, as
revised.

This claim stems from Carrier's failure to use idle extra felegrapher
B. L. Larson, Claimant, who was available and qualified to fill the accumu-
lated rest day vacancy on the third shift {elegrapher’s position at Boal Land-
ing, Frankfort, Michigan, during the period January 19 through 24, 1956.
Instead, Carrier permitted the regular assigned occupant of the position,
Telegrapher Hovey, to work the six day unassigned vacancy, five of which
were accumulated rest days, while the sixth day was a current rest day of
the week during which the accumulated rest days were being cobserved.

The position in question is one of seven days. Mr. Hovey, the occupant
of the position performs service six days each week Thursday through Tues-
day. Actually, however, Mr., Hovey's work weelk is Friday through Tuesday,
rest days Wednesday and Thursday. The Wednesday rest day 18 incorpo-
rated into a regular relief assignment. Thursday, the second rest day, is
accumulated for five consecutive weeks. Accumulation is by Agreement, see
Employes’ Exhibit TE-5.
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definition of that word used in Rule 9, Section 1(e) fifth paragraph of the
Telegraphers’ Agreement, ag to its permissive or discretionary character, is
likewise applicable to its use in Article 1, Section 1(b), second paragraph, of
the Mediation Agreement of July 13, 1945, Case A-2070.

As a matter of fact, Article 1, Section 1(i} of the Mediation Agreement
of July 13, 1945, Case A-2070, reading:

(i) While it is the intent of this agreement that, where practi-
cable, employes will be relieved on their rest days, it is understood
that an employe can he required to work on hig rest day, subject to
the rules herein set forth with respect to pay for work performed on
such rest day.”

Iikewige contemplates that an employe, such as Mr. Hovey, can be required
{0 work on his rest day subject to the rules with respect to pay for work
performed on such rest day.

The position of the carrier is also supported by Rule 9, Section 2(d) of the
Telegraphers’ Agreement, effective September 1, 1955, which reads as follows:

“(d) — Work on Unassigned Days —

Where work is required by the Carrier to be performed on a day
which is not a part of any assignment, it may be performed by an
available extra or unassigned employe who will otherwise not have
forty (40) hours of work that week; in all other cases by the regular
employe.” {Emphasis ours.)

With regard to that rule, it is the position of the carrier that by the use of
the permissive or discretionary word “may” as contained therein, the carrier
could have used the claimant, an extra employe, to perform work on the un-
assigned rest days of the position of Third Trick Telegrapher at Boat Land-
ing, Frankfort, Michigan; but that it was not mandatory that she be used;
and that in the event she was not so used it was necessary to use the regular
employe, Mr. Hovey. As Mr. Hovey was used, that rule was complied with.

The Agreement between The Ann Arhor Railroad Company and its em-
ployes represented by The Order of Railroad Telegraphers contains no rules
which makes it mandatory for the carrier to use the claimant, an exira em-
ploye, under circumstances such as are herein involved, and the claims as set
up in the Employes ex parte Statement of Claim should, therefore, be denied.

The carrier affirmatively states that the substance of all matters referred
to herein hias been made the subject of correspondence or discussion in confer-
ence between the representatives of the parties hereto and made a part of the
particular question in dispute.

{Exhibits not reproduced.)

OPINION OF BOARP: W, R. Hovey was the regularly assigned incum-
pent of the third ghift position at Boat Landing. The tour of duty was Friday
through Tuesday with Wednesday and Thursday as rest days. The position was
a seven day position.

The Claimant was the senior idle extra telegrapher and at the time in-
volved in this case was available to perform the work.
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It was agreed io by the parties that W, B. Hovey the incumbent of the
third shift assignment would accumulate Thursday rest days for a period of
five weeks and then take them in consecutive rest days. The Wednesday rest
day was covered by relief assignment. The accumulated rest days involved
were due January 19 through January 238rd.

W. R. Hovey worked through this period and was paid at the rate of time
and one-half.

Claim was filed fhat the Carrier violated the Agreement when it failed
to uge the extra senjor telegrapher to fill the six-day accumulated rest days
of the regular incumbent buf instead required him to work this period.

The Organization takes the position that work on rest days should as a
matter of contractual right be performed by Employes in the following order:
First by the regular relief Employe if any; second by an extra Employe and
third if none available by the regular cecupant of the position on an overiime
basis.

The Carrier maintains that there is no rule in the Agreement which
requires it to use an extra Employe in lieu of the regular assigned occupant
to fill the position during the peried involved in this case.

We have carefully studied the rules of the Agreement and we can find
no prevision which in our opinion would require that the Carrier use an extra
Employe on unassigned days instead of the regular incumbent of the position.

There are two specific provisions in the Agreement that apply to the issue
before us.

Rule 9, Seetion 2(d) provides as follows:

"“Where work is required by the Carrier to be performed on a day
which is not a part of any assignment it may be performed by an
available extra or unassigned employe who will otherwise not have
40 hours of work that week; in all other cases by the regular em-

ploye.”
Rule 9, Section 2(bh} VI provides as follows:

“While it is the intent of this rule that where practical, employes
wiil be relieved on their rest days, it is vnderstood that an emplove
may he required to work on his rest days subject to the provision
herein set forth with respect to pay for work performed on such
rest days.”

Where a provision of an Agreement iy specific in content it will prevail
over rules general in nature.

It iz our opinion that the above rules specifically give an option to the
Carrier {o use the regular incumbent of a position on unassigned days.

In the case before us the regular incumbent worked on his rest days and
was paid at the prescribed overtime rate in accordance with the terms of the
Agreement. Therefore, the claim is denied,
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FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and holds:

That the Carrier and the Employes involved in this dispute are respec-

tively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was not violated.
AWARD

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of THIRD DIVISION

ATTEST: 8§, H. Schulty
Executive Secretary

Tated at Chicago, Illinois, this 26th day of July 1962.



