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NATIONAL RAILROAD ADJUSTMENT BOARD

THIRD DIVISION

William H. Coburn, Referece

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS,
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES

MISSOURI PACIFIC RAILROAD COMPANY

STATEMENT OF CLAIM: Claim of the System Committee of the
Brotherhood (GL-5087) that:

1. Carrier violated the Clerks’ Agreement when effective with
termination of assignment on November 11, 1960, it unilaterally dis-
continued the position of Car Clerk No. 173 at DeQuincy, Louisiana.

2. Carrier further violated the terms of the Clerks’ Agreement
when it assigned or permitted parties not under the Clerks’ Agree-
ment to perform the duties assigned to Car Clerk position No. 173.

8. Carrier shall restore the work of the abolished position to
the Clerks’ Agreement and Clerk Ruth Strong, who was the regularly
assigned incumbent and who was improperly removed from Car Clerk
position No. 173, shall be restored to such position and paid for all
loss in wages from November 12, 1960 until Car Clerk position No.
173 is reinstated or such work assigned under the provisions of the
Clerks’ Agreement.

EMPLOYES’ STATEMENT OF FACTS: On November 18, 1960, Bulletin
No. 21 was issued abolishing Car Clerk No. 173 effective with termination of
assignment on November 11, 1960, Employes’ Exhibit A.

On Novernber 18, 1960, claim was filed on behalf of Mrs. Ruth Strong
account the remaining duties of Car Clerk No. 173 were assigned to the Car
Foreman and the duties did not materially decrease in volume justifying
aholishing the position. Employes’ Exhibit B, pages 1 and 2.

On December 19, 1960, Master Mechanic Mr. L. W. Martin declined our
claim for the following reasons (Employes’ Exhibit C) —

“Since there is not enough work remaining at DeQuiney Mechani-
cal Department for a Car Clerk, your claim is respectfully declined.”
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We conclude that the Carrier could properly abolish the position
of Round House Clerk, that the return of the remaining work of that
position to the Round House Foreman and the Lead Car Inspector
which was incidental fo those positions was entirely proper, and that
all remaining work of the abolished position which was assigned to the
Yard Clerk in the Arkansas Seniority District constituted a violation
of the Agreement.”

In the instant case the discontinued Car Clerk position and clerieal posi-
tions in the Master Mechanic’s office at Houston are all in the same seniority
distriet.

Award 5254 involved a claim on this property at the Carrier’s Alexandria
roundhouse facility, when, due to a strike, three roundhcuse clerk positions
were abolished and seme of the remaining work was assigned to a foreman.
The claitm was denied and reference is made to Award 3211 mentioned above.
The following language was contained in the Opinion of the Board:

“. .. It ia an accepted principle that a foreman may properly
perform clerical work incidental to his regularly assigmed duties.
Such work is treated as excluded from the Clerks’ Agreement. When
such clerical work beeomes too burdensome, only employes under the
Clerkg’ Agreement may perform it, We do not find that the 1928
Agreement altered this principle. It follows that when the work here
involved diminished and the foreman could again absorb such clerical
work incident to their positions, it was not a violation of the Clerks’
Agreement for them to do so when no clerks were assigned to per-
form the work.

We must therefore conclude that the Scope Rule of the Clerks’
Agreement was not violated when, during the times herein degcribed,
the clerical work was performed by foremen.”

Award 4989 of this Divigion alsc supports the position of the Carrier with
respect to the performance of clerical work by a foreman.

It is evident from the contention of the Employes in this case that it
is their position the Carrier could never abolish a clerical position and permit
any non-covered employe to perform even one single item of work that had
been included in the work assipnment of the clerk who had oceupied such
position without incurring Hability for payment to such clerk, even though
such work was incidental to the duties of the party performing it Such a
position is, clearly, not supported by but contrary to Rule 2 of the Agreement
reproduced hereinabove,

In light of the circumstances here involved, together with the findings
of your Board in Awards 3211 and b254 which denied similar cases on this
railroad, it is the position of Carrier that the elaim here presented should like-
wise be denied.

(Exhibits not reproduced.)

OPINION OF BOARD: This claim stems from the abolishment of the
position of Car Clerk No. 173 at DeQuincy, Louisiana, and the assighment of
some of the duties thereof to a Car Foreman not covered by the applicable
Agreement,
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The record discloses that the bulletin announcing the abolishment stated
there were no remaining duties to be assigned to anyone. After the claim
was filed on November 18, 1960, and request made by the Employes for a
joint check to determine the amount and nature of the remaining duties, the
Carrier not only declined to participate in such joint check but on June 7,
1961, during progress of the claim on the property, admitted that after the
job was discontinued there remained about three hours and fifty-five minutes
of work which had formerly been performed by the Car Clerk. Some of this
work, the Carrier said, was assigned to two car foremen and the rest to
clerical positions in the Master Mechanic’s office in Houston, Texas.

That a carrier may execrcise freely its managerial right to abolish posi-
tions when justified by a substantial decrease in the work thereof and to
make proper reassignment of the remaining duties, cannot be, and is not,
gquestioned by the Emploves. Under their Agreement in evidence here, how-
ever, certain rules must be complied with by the Carrier in reagsigning the
remaining duties of the abolished position, to-wit:

“RULE &2.

(b) Where the duties of a particular position materially decrease
in volume justifying abolishing the position, the remaining duties will
be reassigned in accordance with Rule 50.

“RULE 50.

(a) Employes temporarily or permanently assigned to higher
rated positicns or work shall receive the higher rates for the full
day while occupying such position or performing such work; em-
ployes temporarily assigned to lower rated positions or work shall
not have their rates reduced.”

It ig c¢lear on the record that some covered clerical work remained to
be performed after the Car Clerk's position was abolished and that within
the period of November 12, 1960, to and including March 7, 1961, it was
performed by employes not covered by the Clerks’ Agreement. That Agree-
raent contains the following rule:

“RULE 1.

{b) Positions referred to in thiz agreement belong to the em-
ployes covered thereby and no position shall be remeved from this
agreement except by agreement.”

Work within Agreement coverage may not arbitrarily he removed and
assigned to others not within its coverage, absent an agreement to do so by
the parties. Nor does the amount of such work make any difference. As the
Board said in Award 2387 (Referee Carter):

“The record indieates that the hectographing requires only one
hour and twenty minutes time of an office boy each month. In any
event, the work invelved in the claim appears very small. That it
was work within the scope of the Clerks’ Agreement cannot be
questioned. That the Carrier cannot farm this work, or any part
of it, to a person not covered by the Clerks’ Agreement without violat-
ing that Agreement has been decided by this Division on numerocus
occasions. See Awards 2005, 1808 and 1673, The fact that the amount
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of work involved is small, or that no reduction of force resulted does
not change the meaning of the Clerks' Agreement. The applicable
schedule makes no excepfions in these respects. We can see where
one assignment of a small amount of Clerks’ work would cause no
appreciable injury to the employes under the Clerks' Agreement. But
the cumulative effect of a number of such assignments could well
eliminate an otherwise reguired force increase or result in a reduction
of force. The contract of the parties reserves all clerical work within
the scope of the Clerks’ Agreement to clerks unless there is a definite
exclusion, whether or not it is large or small and whether or not it
increases, decreases or maintaing the force as before. There iz no
evidence tending to show that this work was within any recognized
excluzion from the scope of the Clerks’ Agreement as interpreted
by thig Division. The hectographing is clearly clerks’ work under the
Clerks' Agreement which cannot be properly assigned to one not under
that Agreement.”

The foregoing findings are deemed pertinent and controlling, and par-
ticularly so under the Agreement rules here applicable to the facts of this
case.

The claim, therefore, will be sustained to the extent only that Claimant
shall be paid for all loss in wages for the period of November 12, 1960, to and
including March 7, 1961.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Cuarrier and the Employes involved in this dispute are respec-
tively Carrier and Employes within the meaning of the Railway Lahor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdietion over the
dispute involved herein; and

That the Agreement was violated.
AWARD
Claim sustained to extent shown in Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of THIRD DIVISION

ATTEST: 8. H. Schulty
Executive Secretary

Dated at Chicago, Illinois, this 30th day of October, 1964,



