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PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS,

FREIGHT WLERS, EXPRESS AND STATION EMPLOYES

THE PENNSYLVANIA RAILROAD COMPANY

STATEMENT OF CLAIM: Claim of the System Committee of the
Brotherhood (GL-5209) that:

(a) The Carrier violated the Rules Agreement, effective May 1, 1942,
except as amended, particularly Rule 3-C-2, when it abolished regular clerica
positions Symbol Numbere  B-177-G,  B-176-G,  B-208-G and relief clerical poai-
tion,  at Bradford, Ohio, Buckeye Region, effective August 23, 1969.

(b) The positions should be restored in order to terminate this claim and
R. D. Sargent, G. R. Thomas, C. G. Shahan,  Ralph Staler,  Jr., and all other
employes  affected by the abolishment of these positions should be restored to
their former status (including Vacations) and be compensated for any mone-
tary loss sustained by working at a lesser rate of pay; be compensated for
any loss sustained under Rule 4-A-1 and Rule 4-C-l; be compensated in ac-
cordance with Rule 4-A-2 la) and Ib) for work uerformed  on Holiday&  or
for Holiday pay lost, or on-  the rest‘ days of their-former positions; d corn-
gensated in accordance with Rule 4-A-3 if their working days were reduced
below the guarantee provided in tbie  rule; be compensated in-accordance with
Rule 4-A-6 for a11 work performed in between the tour of duty of their former
position; be reimbursed for all expenses sustained in accordance with Rule
4-G-1. (b); that the total monetary loss sustained, in&ding expenses, under
this claim be ascertained jointIy  by the parties at time of aettiement  (Award
7287). Al1 monies due as a result of disposition of this claim to accrue intereet
at the rate of one-half of one per cent a month. (Docket 1065)

EMPLOYES’  STATEMJZNT  OF FACTS: This dispute is between the
Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express
and Station Emploges  as the representative of the class or craft of employee
in which the Claimants in this  case held positions and the Pennsylvania Rail-
road Company-hereinafter referred to as the Brotherhood and the Carrier,
respectively.

There is in effect a Rules Agreement, effective May 1, 1942, except as
amended, covering Clerical, Other Office, Station and Storehouse Employee
between the Carrier and this Brotherhood which the Carrier has filed with
the National Mediation Board in accordance with Section 6, Third (e), of the
Railway Labor Act, and also with the National Railroad Adjustment Board.
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It would be difficult to find any clearer expression by this Board of what

they intend when they sustain a claim for “monetary Ioss”. It eertainlp  doea
not comprehend holiday pay loat  or rest day pay lost or any of the other
matters which are stated in the Employes’ etim. The term comprehends only
the difference in the wages earned and what Claimant would have earned but
for Carrier’s actions where such are found to be violative of the Agreement.
See Second Diviaion  Award 1638, Referee Carter, and Fourth Divieion  Award
937, Referee Carey, in support of the Carrier’s position 89 related above.

Finally, the Carrier desires to take exception to the Employes’ request
for interest at the rate of one half  of one percent a month on “all monies
due.” The Carrier would point out that Awards on the specific question of
interest, although few in number, seem to depend upon whether the Agree-
ment provides for such payments. In this regard, your attention is invited to
Third Division Award 6982, Referee Rader, wherein the Board upon stmtain-
ing the claim made the following comment with respect to interest:

“. . . B (4) denied for the reason that the agreement makes no
provision for interest payments in such cases.”

On the basis of this Award and the fact that the Agreement is silent on pay-
ments of interest on money due or alleged to be due, we request that the Em-
ployes’  claim for interest be denied in any event.

III. Under The Railway Labor Act, The  National Railroad Ad-
justment Board. Third Division. Is Reauired  To Give Effect To The
&id Agrcemeni  And To Deei&  The Piesent  Dispute In Accordance
Therewith.

It is resuectfullr  submitted that the National Railroad Adjustment Board.
Third Division, is required  by the Railway Labor Act to give effect to the
said Agreement, which constitutes the applicabIe  Agreement between the
parties, and to decide the present dispute in accordance therewith.

The Railway Labor Act, in Section 3, First, subsection  (i) confers upon
the National Railroad Adjustment Board the power to hear and determine
diwutes growinn  out of ‘Qrrievances  or cut of the interuretation  or opdica-
tioi of a&eeme&  concern&g rates of pay, rules or working conditioni’ The
National Railroad Adjustment Board is empowered only to decide the said
disuute  in accordance with the Agreement between the uarties  to it. To grant
th; claim in this case would require the Board to disregard the Agre&nent
between the parties and impose upon the Carrier conditions of employment and
obligations with reference thereto not agreed upon by the parties to the
Agreement.  The Board has no jurisdiction or authority to take any such
action.

CONCLUSION

The Carrier has established that there has been no violation of the ap-
plicable Agreement in the instant case and that the Claimants are not en-
titled to the compensation which they claim.

Therefore, the Carrier respectfully submita that your Honorabie  Board
should deny the claim of the Employes in this matter.

(Exhibits not reproduced).

OPINION OF BOARD: Up until August 16, 1969 the Carrierhad  main-
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tained  for many years at its engine house in Bradford, Ohio a bunk room for
the convenience of certain of its train and engine service employes. It also had
retained there on a seven day-around-the-clock basis, four regular clerical
positions: B-1%G  with a tour of duty from 8:00 A.M. to 4:00 P. IA.; B-177-G
with a tour of duty from 4:00 P.M. to 12 Midnight; B-208-G from 12:OO  Mid-
night to 8:OO A. M., and a regular relief clerk with various substitute tours of
duty. The named Claimants were  the incumbents of these four clerical posi-
tions. Among other primary duties of their positions were those in connection
with crew dispatching, maintaining bunk room records, and handling and
calling crews. In addition the other principal duties of the positions were
those of preparing switch lists, checking tracks, maintaining employes’ bnUe-
tin hoards, and checking etc. train and engine service employee? time slips.

Effective August 18, 1959, the Carrier discontinued the use of the bunk
room and supplanted it by a contract with a private individual to provide meals
and lodrinp:  for the crews at another location in town. Simultaneously the fonr
named incumbents of the clerical positions described were relieved of all
duties in connection with crew dispatching and handlinrr  and calling crews. The
crew dispatching work was transferred- to Crew Dispatchers ai Richmond,
Indiana, some 36 miles from Bradford (but part of the same seniority district
as that of the clerks in Bradford. and the nositions  at Richmond beina also
covered by this Clerical Rules Agr’&ment).  got this purpose a direct t&phone
line was installed between the Richmond office and the lodging house in Brad-
ford, with an extension line to the restnurant  contiguous to it. Thus when the
services of train or engine service  employes located in Bradford are required
the Richmond Crew Dispatcher uses this direct line to call the lodging house
or restaurant. According to the Carrier’s contract with the proprietor of these
accommodations, the latter is required to “arrange to answer such telephone
or extension and to summon our employes to the teIephone  upon request”.

Some five days later, effective at the close of duty August 22, 1969, the
four clerical positions in question were abolished altogether. The work of the
abolished pos&ions  then kmaining  was assigned, either  in whole or in largest
part, to the Agent in Bradford, an employe  not covered by the Clerical Rules
Agreement (the Organization contends that a minor portion of this remain-
ing work, that  relating to train and engine service employe’s time slips, was
assigned d.irectIy  to the train and engine service employee, but there is pro-
test by the Carrier that this contention was not timely raised by the Organiza-
tion in progressing this claim on the property).

The Organization argues, in effect, that the Carrier, in first fragmenting
piecemeal and soon thereafter abolishing the four clerical positions in dispute,
improperly circumvented and violated the Rules Agreement, and particularly
Rule 3-C-2 thereof. In any event it argues vigorously that so much of the re-
maining work as was assigned to the Agent at Bradford was neither “less
than 4 hours’ work per day of the abolished position or positions” nor work
“incident to the duties of an Agent”, both as provided by subdivision (2) of
Rule 3-C-2.

The Carrier dismisses the first argument of the Organization by pointing
out that until the jobs were actually abolished it had a rirrht  (al to transfer.
as it did, some of their duties to other existing clerical p&ions in the same
seniority district, and (b) to relieve itself of the onus of maintaining a bunk
room by contracting it but to an independent operator. It is well to note, haw-
ever, that in its submission to this Board the Carrier revealed that at the very
outset it had already decided to abolish the jobs in question since it considered
to begin with “that the work required of the four (4) clerks at Bradford did
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not justify their being retained in service “, and it was mindful of “satisfying
the three problems at the one time” (i.e., abolishing the jobs. transferrlnc  -#iI
the Bradford switching duties to the Agent there and replacing the bunk
room).

The Carrier counters the second principal argument of the Organization
by maintaining (a) that the Organization never proved, as it was burdened to,
that the work remaining from the abolished jobs and assigned to the Brad-
ford Agent amounted to as much as 4 hours per day, and (b) in fact such
work was much less than 4 hours a day and, of course, was incident to the
Agent’s duties and responsibilities for the Bradford switching operation.

While there is much to commend the first basic argument of the Organiza-
tion, the difficulty with it in terms strictly of the Clerical Rules Agreement $8
that Rule 3-C-2(a)  does not come into operation until “a position-covered by
this Agreement is abolished”. In other words. even though  the Carrier seems
here to have deliheratery  delayed the abolishmnt  of the positions in order
first to whittle down some of their essential tasks, among other things, by
transfer to clerks in Richmond, it remains that in terms of the Anreement
there was nothing to prevent it from doing so. Thus in recent prec;?hents  of
this Board it has been established under this Agreement that until the positions
are abolished the Carrier has the riaht to transier  or aDnortion  the work  among
existing clerical positions. See Awards 12420 (Coburnj,  13060, 13061 (EngeG
stein), 12809 (Dolnfck),  12289, 12296 (Kane), 12103  (Self),  13089 (Ables).  So,
too, the right of the Carrier to contract out bunk-room facilities has been
affirmed. Award No. 40 of Special Board of Adjustment No. 374 (Chairman
Lynch); See also this Board’s Awards 7’764  (Lynch), 7031 (Carter), 8001
(Bailer).

What then remained of the duties of the positions after they were de-
signedly pared down and when they were abolished? This is the major ques-
tion in this dispute and it also poses several  collateral pracedural  issuee.

It is dear, of course, that when all four positions were 8imultaneouely
abolished by the one directive of the Carrier there were no clerical positions
under RuIs  3-C-Z(a)  (I) remaining in existence “at, the location where the
work of the abolished position is to he performed”. This brought into opera-
tion Rule 3-C-2(a)  (2) which provides:

“(2) In the event no position under this Agreement exists at the
location where the work of the  abolished position or positions is to be
performed, then it may be performed by an Agent, Yard Master,
Foreman, or other supervisory employe, provided that less than 4
hours’ work per day of the abolished position or positions remains to
be performed; and further provided that such work is incident to the
duties of an Agent, Yard Master, Foreman, or other supervisory
employe.”

It is plain that the work comprehended by RuIe 3-C-2 (a) does not depend
upon the operation of any “exclusivity theory+,  i.e. proof that the work in-
volved, either by past practice or Agreement, belonged to and could be per-
formed soIeIy  and only by empIoyes  covered by the Clerical Rule8 Agreement.
See Award 12903 (Cobum). It is enough that it be proved that the work
which remains from the abolished position was “previously asaigned”  to such
positions. See Awards 12901  (Coburn),  4046 (Fox).

On this acore there is no dispute in this  matter but that (a) there WOB
work remaining from the abohshed  positions, (b) it was work “pmwiau~
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assigned” to those
transferred to and

positions, and (c) the bulk of this remaining work was
thereafter pm-formed  by an Agent at Bradford. The con-

tentious issue is wbether this work constituted “less than 4 hours’ work per
day of the abolished position or positions” OS provided in Rule 3-C-2 (a) (2).
And as to this it will  be noted  that, taking the language of the Rule literally,
a possible interpretation is not how long it take8 the succe8sor  employe,  the
transferee, to perform the remaining work, but whether that work comprised
“less  than 4 hours work per day of the abolished position or positions”.

In any event, Carrier maintains that the burden of proving the actual
amount of the remaining work transferred to the Agent is upon the Claimant
and. further. that certajn  of the Droof  now offered bv the Orrranization  cannot
be &ken  inio consideration by the Board because it was no< first offered on
the property. There is no question but that the overall burden of establishing
a claim-  is upon the party who asserts it, but there is substantial precedent
that an “exception” to a Scope Rule, invoked by the Carrier for its benefit,
is a matter of defense which the Carrjer  must plead and prove. See e.g.,
Award8 2737 (Shake), 4538 (Carter), 5136 (Coffey), 5304 (Wyckoff), 6467
(Parker), 8148 (Bakke).  This construction is perhaps better expressed in term8
of the “burden of going forward” rather than the “burden  of proof”, as indi-
cated, in effect, in Award 9545 (Berstein):

“The  first sentence of Rule 69 (e) sustains the claim prima facie.
The language of the third Bentence  which the Carrier refers to ia an
exception to the general rule for the benefit of the Carrier. Once the
Claimant has established the essential elements of MS case,  it is up
to the Carrier to negate the showing  by proof that its action came
within the exception it assorts is applicable.”  (Emphasis ours.)

Prima facie the Organization established the element8 of this claim by
the undisputed fact that each job in question was bulletined and scheduled
for 8 hours daily throughout the work week. It then became the burden of the
Carrier, and we so hold, to go forward to prove, among other things, that the
work actually remaining from all four  jobs (in reality only three of the four
jabs since one was a regular relief job) could either be performed by the Agent
in “less than 4 hours’ work per day” or, if the more strict  interpretation of
the RuIe were to be applied,  such combined work constituted “less than 4
hours’  work per day of the aboIiehed  position or positions”.

The item of proof to which the Carrier  objects as not  properly before
the Board are the 3 questionnaire time studies of each of the 3 regular (a8
distinct from relief) positions involved and which are together annexed as a
sinale  exhibit to the Orrranisation’s  submission to the Board. The Carrier ar-
gu& that this material ‘was not produced or adverted to when this claim wa8
being considered on the property. But it cannot be denied that right from
the outset the Organization maintained that the work remaining from the
aboIished  positions exceeded 4 hours per day and, in this context, the produc-
tion of these time studies conducted under the Carrier’s auspices could have
come as no surprise to it. Indeed, in its submission to this Board the Carrier
acknowledged that, “In arguing their claim on the property, the Employes
contended that the Carrier violated Rule  3-C-Z (a) (‘2) on the basis that the
work assigned to the Agent was not incident to the Agent’s duties and that
the work assirrned  exceeded four (4) hours”. The Carrier’s obiection  to the__ , I -
admissibility of the time studies is therefore overruled, just as is the Organiza-
tion’s objection fo the Carrier’s submission to the Board. by three eldstitute
or relief Agent8 obtained some months after the disputed jobs were abolished.



13473-30 115

On the merits the Carrier, in support of its contention  that the duties
remaining from the abolished jobs came within the exception of Rule  3-C-Z (a)
(Z), asserts categorically that “not to exceed  two (2) hours per day is being
consumed by the Bradford Agent in performing the remaining work”. At the
same time it alleges that these two hours of additional duties are being ac-
complished by the Bradford Agent within his regular four hours per day
allotted to Bradford, the same as before August 16, 1969, and without any
diminution of his previously assigned duties as an Agent.

But the only proof offered  by the Carrier in support of its assertion were
the three  unsworn statements of the substitute or relief Agents referred to
above. And it is to be observed that in one of the three statemeuts  the puta-
tive Agent admits that for the first 12 days of his assignment at Bradford,
and because of unfamiliarity, he “spent on an average of (6) six hours daily
at Bradford, Ohio doing the necessary duties that were assigned”.

The Organization listed the daily  time spent by the Agent at Bradford
from September 11, 1959 to September 29, 1969 inclusive (cnoneousiy  listed
8B “1958” in the submission, but amended at the hearing herein before the
Referee  on February 10,  1965, to read “1959”).  This daily listing shows that
on no single day in thut Bericd  did the Agent spend less than 6 hours at
Bradford  azld  tile average dai!y  time spent by him at Bradford was just short
of ‘7 hours. In addition on Friday and Saturday of that week, September 18
and 19, 1959, one of the named Claimants, C. J. Shahan,  formerly occupant of
abo!ished  position B-176-G, was called in to work extra time.

In sum, the proof in this record that more than “4 hours’ work per day
of the abolished-  positions” remained to be performed and was thereaft&
performed by a Bradford Agent is much  more convincing than the essentially
unsupported assertion of the Currier that;  this work amounted to less than 4
hours per day. The Board finds, therefore, that the Carrier has violated Rule
3-C-2 (a) (2) of the Clerical Rules Agreement in this respect. In view of this
finding it becomes unnecessary to pass upon the Organization’s additionat  con-
tention that the work in question was not incident to the dutiea of an Agent
as also provided in that KuIo.

As for the remedy for the violation found, the Board rules that it shall
be limited to the extent that the Carrier shall pay to each of the named Claim-
ants such amounts as will make them whole for any loss of wages they may
have suffered by reason only  of the violation of Rule 3-C-2 (a\ (21 for the
period commeucing  on and &ter August 23, 1959. See e: g.‘~w&ls  11586,
11942 (Dorsey), 11469. 12934, 12962 (Hall), 12024 (O’Gallagher), 12131_._
I Semuliner).  and 12238 IKane).  In all  &her-iesnect  Item fb) if the claim
l&rein  is h&eby  denied, including so much thereof  as re&&  (1) relief in
behalf of unnamed “a11  other emuloyes  affected” (See Awards 10167 Gray.
11211~Miller,  11368-Dorsey,  Il@-Coburn,  1149.6Hall); ( 2 )  rsstoratidn
of the abolished positions (See Awards 12336-Engelstein,  11753, 11489-Hall,
11586-Dorsey,  10867~Kramer,  10743-Miller)  ; (3) the allowance of interest
on any monies due (See Awards 69G2-Rader,  8088-Lynch,  11172-Coburn).

FINDINGS: The Third Division of the  Adjustment Board, upon the whole
record snd all the evidence, finds and holds:

The parties waived oral hearing;

That the Carrier and the Employes  involved in this dispute are respec-
tively  Carrier and Employes  within the meaning of the Railway Labor Act,
as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction over the dis-
pute involved herein; and

That Rule 3-C-2 (a) (2) of the Agreement was violated.

AWARD

The claim is sustained to the limited extent described in the Opinion
herewith and in all other respects the cIaim  is denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of THIRD DIVISION

ATTEST: S. H. Schulty
Executive Secretary

Dated at Chicago, IIIinoia,  this 16th day of April 1966.


