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PARTIES TO DISPUTE:
TRANSPORTATION-COMMUNICATION EMPLOYEES UNION

SOUTHERN PACIFIC COMPANY — TEXAS AND
LOUISIANA LINES

STATEMENT OF CLAIM: Claim of the General Committee of the
Transportation-Communication Employees Union on the Southern Pacific
Company (Texas and Louisiana Lines), that:

1. Carrier violated the agreement when on the 28th day of May,
1967, it ordered Telegrapher Clyde L. Frost to start his vacation
and on June 1, 1967, it required Mr. Frost to work one day
(June 1, 1967) of his vacation period and then resume the rest
of said vacation.

2. Carrier shall be required to pay claimant Frost as follows:

8 hours at pro rata rate vacation pay

8 hours at time and one-half rate working vacation June 1, 1967

8 hours pro rata rate vacation pay May 28, 29, 30, 31, 1967,
June 4, 5, 6, 7, 8, 11, 12, 13, 14, 15, 1967.

8 hours time and one-half rate account being improperly sus-
pended from work because his assigned vacation was not
properly deferred and vacation not granted in accordance
with the terms of the vacation agreement, May 28, 29, 30,
31, 1967, June 4, b, 6, 7, 8, 11, 12, 13, 14, 15, 1967, less
compensation already paid.

(Dates emphasized are not involved, included in error.)
EMPLOYES’ STATEMENT OF FACTS:
(a) STATEMENT OF THE CASE

The dispute involved herein is based upon various provisions of the
collective bargaining agreement, between the Southern Pacific Company
(Texas and Louisiana Lines) hereinafter referred to as Carrier and the
Transportation-Communication Employees Union hereinafter referred to as
employees or Union, effective December 1, 1946, as amended and supple-
mented, iz available to your Board and by this reference is made a part
hereof. The claim was handled on the property in the usual manner, up to
and including the highest officer of the Carrier designated to handle claims
and grievances, and declined, Conference was held February 16, 1968.

The dispute arose on June 1, 1967 when Claimant worked during his
scheduled vacation.




and allowed at rate of position at Tower 100 for this day which was claim-
ant’s regular assignment for June 1. These claims were allowed. .

On July 3, 1967, claimant presented an additional claim for eight (8) hours
vacation pay and eight (8) hours time-and-one-half rate for “working part of
vacation June 1, 1967.” This was same claim as was made on claimant’s time
card for June first period. Also, additional claim reading, “8 hours pro rata
vacation pay each date shown below and 8 hours at time-and-one-half rate each
date shown below paid not worked due to being improperly suspended from
work, because my assigned vacation date was not properly deferred and the
vacation not granted in accordance with the terms of the vacation agreement.
Dates claimed May 28, 29, 30, and 31st, 1967, and June 4, 5, 6, 7, and 8th, 1967.
This claim less compensation already allowed” was made by claimant. This
latter claim was declined. However, the payment claimed for June 1 had been
allowed currently as this was the claim originally made for that date.

July 31, 1967, District Chairman, TCU, appealed to the Superintendent,
stating the claim to be: First, that it was violation of agreement when Carrier
“ordered” the claimant “to start his vacation and on June 1, 1967 it required Mr.
Frost to work one day (June 1, 1967) of his vacation period and then resume
the rest of the vacation period.” (Emphasis supplied to the quotation.)

The District Chairman presented monetary claims on behalf of Frost which
were stated as follows:

“8 hours at pro rata rate vacation pay

8 hours at time and one-half rate working vacation June 1, 1967.

8 hours pro rata rate vacation pay May 28, 29, 30, 31, 1967, June 4,

8 hours time and one-half rate account being improperly suspended
from work because his assgigned vacation date was not properly
deferred and vacation not granted in accordance with the terms of
the vacation agreement, May 28, 29, 30, 31, 1967, June 4, 5, 6, 7, 8,
11,12, 13, 14, 15, 1967, less compensation already paid.”

It must be observed that the Distriet Chairman included claims for June
11, 12, 13, 14, and 15, 1967, about payment for which days claimant presented
no clalm or contention.

The Superintendent, after explaining the cirecumstances, declined this ap-
peal,

General Chairman, on September 19, 1967, appealed to Carrier’'s Manager of
Personnel, attaching copy of the District Chairman’s letter of appeal as the sup-

port of his appeal, This appeal was declined October 25, 1967. It was discussed in
conference on the property January 24, 1968, and again April 25, 1968, at which
conferences the Union representative added nothing to his written appeal.

(Exhibits not Reproduced)

OPINION OF BOARD: C(laimant was regularly assigned a vacation
period May 28 through June 8 and fully observed his vacation during that
period except that on June 1 he voluntarily performed service under emergency
conditions. A towerman reported ill unexpectedly and other relief was not im-
mediately available without infraction of the Hours of Service Law. The chief
dispatcher contacted Claimant to determine his willingness to work one shift and
Claimant consented. Performance of the service was voluntary on Claimant’s
part. This Board has consistently followed the obviously sound rule that one who
does a particular act voluntarily when he could decline to act without penalty
has on claim to compensation under rules that provide for compensation to em-
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ployes who are either “required” or “directed” or “instructed” to perform the
act. Hence we will deny the claim.

FINDINGS: The Third Division of the Adjustment Board, upon the
whole record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Employes within the meaning of the Railway Labor Act, as
approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the dis-
pute involved herein; and

That the Agreement was not violated by the Carrier.
AWARD
Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: S. H. Schulty
Executive Secretary

Dated at Chicago, Illinois, this 27th day of March 1970,

DISSENT TO AWARD 17791, DOCKET TE-17931

We believe the majority erred in several respects: Assumption that “Per-
formance of the service was voluntary on Claimant’s part’” does not square
with well known facts in the railroad industry, The Carrier Members, especially,
know that in this industry which they have characterized as semi-military (Dis-
sent to Award 8887) a request such as was made here has the effect of a
command. In Award 15665, which was cited to the referee but ignored, the
Board said:

“. .. When a Carrier makes a request of one of its employes
t0 return from his vacation, the dominant position of the Carrier over
the employe’s life infects the request with an element of coercion. . .”.

Furthermore, such an assumption ignores the fact—equally well known—
that an individual employe may not, by agreement, acquiescence, or otherwise
modify or vary the terms of a collectively bargained agreement. Typical of
Awards on this point is Award 14679 (Referee Dorsey):

“Since no less an authority than the Supreme Court has held that
terms of a collective bargaining agreement may not be evaded by the
actions of an individual employe in concert with an employer, we are
compelled to reject Carrier’s defense that Claimants asked for the as-
signments with willingness to perform the work at the pro rata rate.
Order of Railroad Telegraphers v. Railway Express Agency, Inc.,
321 U 8 342; J. I, Case Co. v. N. L. R. B. 321 U.S. 332. The collective
bargaining agent has the statutory duty to police and enforce the
collective bargaining agreement.”

Such an assumption also ignores an official interpretation of the Vacation
Agreement itself. In Interpretations dated July 20, 1942, a copy of which was
furnished the referee, the following question and answer appears:
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