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NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION

David Dolnick, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY, AIRLINE AND STEAMSHIP
CLERKS, FREIGHT HANDLERS, EXPRESS AND
STATION EMPLOYES

ST. LOUIS SOUTHWESTERN RAILWAY COMPANY

STATEMENT OF CLAIM: (laim of the System Commiltee of the
Brotherhood (GL-6579) that:

(1) Caxrier violated the Clerks’ current Agreement when it failed
to properly compensate Claimant at the time and one-half rate for
service rendered on hig regular assigned Friday and Saturday rest
days, September 8 and 9, 1967.

(2) That My. J. W. Hartley be paid the difference between the
pro rata rate he was paid and the time and one-half rate he should
have heen paid September 8 and 9, 1967.

EMPLOYES' STATEMENT OF FACTS: Mr, J. W. Hartley is the regu-
larly assigned occupant of Relief Clerk No. 10 position, East Si. Louis, Illinois,
Sunday through Thursday, with Friday and Saturday rest days, and Mr
R. E. Stinson is the regularly assigned occupant of a General Clerk position,
Tuesday through Saturday, with Sunday and Monday rest days.

Tuesday, September 5, through Saturday, September 9, 1967, General
Clerk Stinson was absent on vacation and, in the absence of a qualified fur-
loughed or unzssigned cmploye, Claimant was requested to work the General
Clerk position, which resulted in his having to work hig regularly assipned
Friday and Saturday rest days, Scptember 8 and 9, 1967. Account workine his
assigned rest days, he rendered overtime slips for nine hours and twenty
minutes and ecight hours’ tine, respectively, at the time and onc-half rate, but
they were declined by Agent Spradlin, who had requested him to worl: the
General Clerk position, {(Kmployes’ Exhibits A-1 and A-2.)

Claim in writing was then filed with Agent Spradiin by Loecal Chairman
A_. M. Cooper on November 10, 1967, and same wag denied. The claim was
then appealed to Superintendent, Mr, W. J. Lacy, on December 1, 1967, and
wag denied by him January 5, 1968. (Employes’ Exhibits A-3, A-4, B-1 and
B-2.) It was then appealed to First Assistant Manager-Personne!, Mr. W. L.
Cowsn, February 29, 1968, and was devied by him April 2, 1968. The claim was




OPINION OF BOARD: There is no dispute that the Claimant worked
Friday and Saturday, September 8 and 9, 1967, nor that he worked nine (9)
consecutive days from September 3 through September 11, 1967. The issue is
whether the Claimant regularly held Yard Clerk Position No. 1 or Relief Clerk
No. 10 from September 5 through September 11, 1967.

Prior to September 8, 1967, Claimant, J. W. Hartley, held the Yard Clerk
Position No. 1, Thursday through Monday, with Tuesday and Wednesday as
rest days, He displaced, E, H. Smith, Relicf Clerk No, 10 effective September
5, 1967 as evidenced by a letter from Catrrier’s Agent to My, Smith dated
September 2, 1967 which reads as follows:

“You have been displaced from your present assipnment as Relief
Clerk No. 10 by senior employe J. W. Hartley effective 3 I'. M., Tues-
day, Septembey 5th, 1967.

You may exercise your seniority in line with the emrond
Agreement.”

The rest days for Relief Clerk No. 10 position were Friday and Saturday.

Friday and Saturday, September 1 and 2 were Claimant’s rest days on his
then Yard Clerk Position No. 1 and he worked that assignment on Sunday and
Monday, September 3 and 4. On Tuesday, September 5, 1967 Claimant relieved
R. E. Stinson, General Clerk, who was on vacation and whose work week was
Tuesday through Saturday with rest days Sunday and Monday. He worked
that position five consecutive days Wednesday through Saturday, September
H through 9.

There is a dispute whether the Claimant worked on Sunday and Monday,
September 10 and 11 as Yard Clerk Position No, 1 or as Relief Clerk Ne, 10,
Carrier alleges that “Claimant Hartley reverted to his regular position of
Yard Clerk on Sunday, September 10 and worked his assignment on that date
and September 11.” He rested on Tuesday and Wednesday, Septembper 12 and
13 and he did not actually displace the employe on Relief Clerk No. 10 position
until September 14, 1967. Although Employes allege that the Claimant held
the Relief Clerk No. 10 position on Septermber 5 (with rest days Sunday and
Monday) there is no categorical denial that he actually worked the Yard
Clerk Position No. 1 on Sunday and Monday, Sepitember 10 and 11 nor js there
any categorical denial that he rested on Tuesday and Wednesday, September
12 and 13.

From all of the convincing evidence in the record, it is clear thut although
Claimant may have been entitled to the Relief Clerk No. 10 zssignment on
September b and thereafter, he did not actually work that position until
Thursday, September 14.

But this evidence does not per se invalidate the claim., By Carrier’s letter
of September 2, 1967, above quoted, he was entitled to and was assigned to
the position of Relief Clerk No. 10 effective on September 5. A vacation
vacancy occurred on that day. No qualified furloughed or extra employes were
then available to fill that vaeancy. Claimant did not voluntarily elcet to take
that temporary position; he was requested to fill the vaeancy. There is no
evidence in the record that he could have refused the asgignment. In a letter
dated January 5, 1968 to the Division Chairman, the Superintendent said that
“Mr. Hartley stepped up to General Clerk position September 5 throucgh 9,
1967 and assumed all working conditions and rest days of that position.”
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Again, on April 2, 1968, the First Assistant Manager-Personnel wrote: “Claim-
ant J. W, Hartley was properly advanced to fill the vacation absence in this
case wouer appiication of Rule 11-1{e).” This was ot a veluntary ofeving by
Claimant; it was a direct assignment by the Carrier.

Even if Claimant had the right to decline the vacation assignment, it is
understandable why he would hesitate to do so. Employer-employe relations
arc not enhanced by declining assignments unless there is a direct violation
of a specific rule, Under the circumstances here, Carrier had the right to dircect
Claimant to fill that vacancy. If he had refused, his employment position
would not have been improved; it would have been susceptible Lo psychological
deterioration.

Carrier relies on Award No. 71 of Special Board of Adjustment No, 169,
wherein the same parties were involved, and which held that “while Rule 11-1(¢)
authorized moving Claimant ofl his own assignment and gave him a prefer-
ential right to the promotion, nothing in the rule required him to aceept the
promotion as the rule did in Award 7227.” We are rather inclined, for the
most part, to agrec with Carrier’s dissent to that award wherein they say:

“One of the most important features of the rule is the fact that the
Carrier has the right to place the regular employe on another position
regardloss of his wishes in the matter. The rule would be of little
nse without this basie feature, No rule would be needad to permit a
regularly assigned empoye to accept an offer to fill a vacancy on
another pogition for which no qualified extra or furloughed employe 13
available and which no genior cmploye desires., But that, in effect, is
the meaning the majority places on 11-1(c¢) in this award.”

Vacant positions, necesgsary in the operation of Carrier’s business, need be
filed. If ‘“no qualified furloughed or extra employe is available, regularly
assigned employes” may be assigned, If all available qualified regular employes
refusad an assignment the position would remain unfilled and the operation
of Carrier’s business would be adversely affected. That is not the purpose,
meaning, or intent of Rule 11-1(c). At least the most junior available, qualified
regular employe should be obliged to aceept the assignment to the temporary
vacancy.

Claimant here did not move from his regular assignment to another
because of a bid for a job that was bulletined, nor did he move beeause he
displaced another employe. When the Carrier directed him to fill the temporary
vacancy, he did not give up his regular rest days— Friday and Saturday,
September 8 and 9, 1967.

Rule 110-(a) provides that “When a furloughed or extra employe takes
an assignment of a regular employe, he assumes the conditions of such asgign-
ment, inchding the work week and rest days thereof.” (Emphasis ours.) No
such provision is found in paragraph (c) of that rule which applies to regularly
assigned employes filling temporary vacancies. While uniformity and econ-
gistency is neccssary and desirable in the administration of an agreement
bhetween the same parties, and interpretations of the agreement should be
followed, it is not compelling where an interpretation is on its face erroneous.
Such an erroneous interpretation is Award No. 10983. We believe that therc is
a distinet difference in meaning and intent between paragraphs (a) and (b) of
Rule 11-1. If the parties had intended that regular employes assigned to tem-
porary vacancies take the “work week and rest days” of the temporary vacancy
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filled. If “no qualified furloughed or extra employe is available, regularly
they would have so provided in paragraph (c¢). This Board has no right to
read into paragraph (c) language which by the very omission gives meaning
and intent contrary to that of paragraph (a).

Claimant’s regular assignment on September 5, 1967 was that of Relief
Clerk No, 10 and rest days were Friday and Saturday. He did not give up those
rest days when he was assigned to fill the temporary vaecancy. Since he worked
on Friday and Saturday, September 8 and 9, 1967, he was entitled to be com-
pensated at the time and one-half rate for the hours he worked on those dates.
His claim is valid.

FINDINGS: The Third Division of the Adjustment Board, unpon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respec-
tively Carricr and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Divigion of the Adjustment Board has jurisdiction over the dis-
pute involved herein; and

That the Agreement wag violated,

AWARD
Claim sustained,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of THIRD DIVISION

ATTEST: 8. H. Schulty
Exceutive Secretary

Dated at Chicago, Illinoig, this 25th day of June, 1970,

CARRIER MEMBERS’ DISSENT TO AWARD 18001,
DOCKET CL-18221 (Referee Dolnick)

The first paragraph of the Opinion of Board states that:

“The igsue is whether the Claimant regularly held Yard Clerk
Position No. 1 or Relief Clerk No. 10 from September 5 through
September 11, 1967.”

That was not the issue involved. The issue was whether an employe who
leaves a regular assignment to work a temporary assignment carries with
him the rest days of the regular assignment that fall after his commencement
of service on the temporary assignment, or whether he takes the conditions of
the assignment to which advanced.

In the fourth paragraph it is stated that Friday and Saturday, September 1
and 2, were Claimant’s rest days on Yard Clerk Position No. 1. Such statement
is incorrect. The rest days of Yard Clerk Position No. 1 were Tuesday and
Wednesday as correctly stated in the second paragraph of the Opinjon of
Board.
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