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NATIONAL RAILROAD ADJUSTMENT BOARb 

THIRD DIVISION 
Francis X. Quinn, Referee 

PARTIES TO DISPUTE: 

BROTHERHOOD OF RAILWAY, AIRLINE STEAMSHIP 
CLERKS, FREIGHT HANDLERS, EXPRESS AND STATION 

EMPLOYES 

WESTERN MARYLAND  RAILWAY COMPANY 

STATEMENT OF CLAIM: Cla.im of the  System  C’ommittee of thc  Broth- 
erhood (GL-6685) that: 

1. Carrier  violated thc CJerlr’s Agreement  when  it  did  not call 
extra  board  clerk, Mr. J. K. Brant f o r  rz known  vacancy  in  the  Office 
of Freight  Agent, for  the  dates of January 20, 1968, February 3, 
1968  and  February 12, 1968 and thnb 

2. ,Clerk 6. K. Brant  shall  now  be  compensated at  the  straight 
timr! ra te  o f  pay  for  eight  hours  for  each of thc  above  date8  and  for 
oach date  until  this  violation j s  corrected. 

EMPLOYES’ STATEMENT OF FACTS: Claimant  occupied an exha 
h a r d  position in thc  Transportation  Department at Cumberland,  Maryland, 
which serviced,  among  othcr  officcs,  the  office of the  Freight  Agent, at this 
location. 

On the  datcs of January 20, February 3 and 12, 1968, (all dates are 
Saturdays)  the  C’arricr  filled the position of Rate Clerk at the  Agent’s Office, 
Cumberland,  Maryland.  The  Claimant  (Brant)  was hesad out on the  extra  list 
and  had  been  previ,ously  used  consistently t o  work  in  the  office as a Rate 
Clerk. 

However, on the  dates  in quest,ion, Carrier  chase  to  call  the  oldest  quali- 
fied clerk in the  office (C. B. Miller)  since  the  regular  assigncd  Rate  Clerk 
preCerred  not  to work on  his rest day.  Miller  performed  the work at the  time 
and one-half rate ,of pay. 

Claim was entered  and  declined  by  the  Agent  and  subsequcnt appeal was 
made  to  the  Supervising  Agent  under  date of March 27, 1968. 

The  appeal by the Employes was rejectcd  by Mr. Wilson in his letter t o  
their  representa,tive  dated  July 8, 1968. 

The  claim  was  then moved on t o  the  System  Superintendent by the Em- 
ployes in  letter  dated  August 10, 1968. 



Mr. Mowen in his  letter  dated  Septemhw 30, 1968 to the  Employes,  re- 
jected  the  appeal. 

Employes than  appealed the de’cision to  the Manager of Labor  Relations 
under date of N’ovcmber 16, 1968, identified  case  number wag C99. 

MY. Plummer, in letter  dated  February 7, 1969, also  rejected the conten- 
tions of the  Employes. 

{Exhibits  not  reproduced.) 

C-iRKIER’S STATEMENT OF’ FACTS: The Office of thc Freight Agent 
at Cumherland,  Maryland  is  composed of the  following  positions  and  employes: 

Title Rate Incumbent SeniorXy 

Ageat $788.84 Mo. W. J. Robertson 10-27-41 
Chief Clerk 660.20 Mo. E. S. Wilson 9-18-57 
Rato Clerk 3.5872 Hr. A. J. Evans 11- 2-43 
Demurrage Clerk 3.4075 Hr, C. E. Miller 8- 1-41 
Clerk-Warehouseman 3.4803 D. J. Corley 1- 1.-62 

The ab’ove positions are  assigned on a Monday ~ Friday  work week, Satur- 
day  and  Sunday  rest  days,  with  work hours from 8:OO A.M. t o  5:OO P.M., 
and  one  hour fo r  lunch. 

It is  frequently  necessary f o r  the position  of Rate Clerk t o  be worked 
onre-half day on Saturday to waybill  shipments  received  from  several  indus- 
tries  in  the area. The incumbc’nt of the Rate Clerk  position  docs not desire 
Saturday work and as a consequmce Clerk C. R. Miller,  who is qualified  and 
had  formerly worked the Rate Clerk pc~sit,ion, is normally  utilized for this 
work  on  Saturdays. 

The clairnanlt has a seniority date of J u e  21, 1966. On the claim  dates he 
was on thc C18erks’ extra  hoard  at  Cumberland  and  contends  that he should 
have bcen callcd for  thc  Satuvday  work us Rate  Clerk  instead of using a 
regular employo in thc  office at time and  one-half mtc. 

OPINION OF BOARD: Claimant  occupied an extra  board  position in the 
Transportation Department a t  Cumberland,  Maryland,  which  serviced,  among 
other  offices,  the  office of the Freight  Agent a t  this  location. 

The Employes  contend the Carrier  violated  the  Clerks’  Agreement  when 
it did  not  call  the  Claimant  for a known vacancy  in  the  Office of Freight 
Agent f o r  the dabs of January 20, 1968, February 3, 1968 and February 12, 
1968 (all  datas  are  Saturdays). 

The  Rule  involved  in  this  dispute is Rule 22. 

“RULE 22 - EXTRA BOARD 

(a)  When it is mntonlly  agreed  (Rulc  47(b) n,ot applicable),  an 
extra  board will be maintained,  and  positions on extra  board shall be 
bullctin,ed,  bulletin t o  show officc, terminal  or territory covered; rates 
of pay arid hours of assignrnent to  be shown as ‘various, us per 
positions  filld.’ 
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(b) New mployes  assigned t o  extra  boards  shall hold seniority 
as  provided  in  Rule 3. 

(c )  An employe from extra bourd plnured on a vacancy  will fill i t  
until  the  return of r.egdar occupant or the  position is xdvcrtised 
and  filled.  Where  more  than one position  is  maintained on the extra 
board, employes  will  be worked first-in first-out,  and  board will be 
reduced as requirements  permit.  Regular  employes  displaced or  cut 
off account  reduction in force  may  displace  junior  employes on e x h a  
h a r d  positions. 

(d) Wkcre the  regular force in an office is relarranged so as to  
fill competently a temporary vacancy,  the  position  finally  made va- 
cant by such  temporary  arrangement  will be filled  from  the  extra 
board. 

( e )  An  extra  board  employe  who misses a call, or is  permitted 
bo mark off duty  when  called, will not  be  permitted to mark up on 
the  extra  list  again  until  the  employe who is used on the  position 
completes  the  assignment and h c  will  then  be marked up a t   t he  
bottom of the  list. 

An  extra  board  employe who marks off at any tintc, except as 
provided above, will be required to  remain  off  duty f o r  not less than 
eight hours before  being  permitted  to  mark 17p at  the bottom of the 
extra  list.  This  provision does not apply  to  employes  attending irl- 
vestigation  who  may  mark  up on the  list  immediately  following  the 
investigation. 

Section ( c )  will not  prohibit  the  Carrier  from using these men 
if their  services  are  necded. 

( f )  Exka  board wnplmoyes shall  be  called at  lejast one  and onc- 
half hours  before  reporting  time,  unless  agreed  to  otherwise  to  suit 
local  conditions. 

(6) Where  work  is  required  by  the  Managewent bo be  performed 
on a day  which is not a part of any  assignment,  it  may  be  performed 
by an  available  extra or unassigned  employe who will otherwise  not 
h a w  40 hours of work that week;  in  all  cases by the regular  employe.” 

The question to answer  here  is a simple  and  uncomplicated one: Did the 
Carrier  violate  the  provisions of the  Rules  Agreement, moro espccially Rule 
2 2 ( g ) ,  when  it  failed  to  call  the  first-out  extra board man for work to  be 
performed  on a day  thtlt was not  par t  of any  assignmanh? 

Saturday  is an unassigncd  day for  thc  employes  in  the  Office of the 
Agent at Cumberland,  and  under  Paragraph (g) 0.C Rule 22 where  work  is 
required  on a day  which is not part of any  assignment,  it   may be performed 
by  an  employe  who doas n,ot havc 40 hours o f  work  in  that  week; in all  other 
cascs  the  regular  employe  is  entitled to  the work. 

The  text  and  content of Rule Z Z ( g )  indicates  that the first  clause  is a 
permissive rule in that  it gives  thc  Carrier an option to  call  an  extra  man 
who will  otherwise  not  have 40 hours of work  that veck at the straight time 
rate. The  final  clause of Rule 2 2 ( g )  is not permissive. It jndicates clearly tha t  
in all  other cases the regular employe is  entitled  to  the work. 
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The  record  shows  that  the  days  in this claim  were  not  part of any as’sign- 
ment - i t  is  classified as a five  day  assignment,  with no regular  relief  man 
assignEd to it. TI12 rcco~*d alw s h w  ~ L L L : .  C!~l%l:tn: was nv>!ilab:e a t  the 
straight  time  rate  and  that  is  what  this  claim  is  entered at - the  straight 
time rate of pay.  We  cannot  constrw “the regular  employe” as meaning a 
regular mmploye. Such  construrtion would place  practicdly  limitless bounds 
on the  Carrier in assigning w o ~ k  in  similar  instances and would do  violence to 
the  specific  wordirlg of Rule 22(g) .  

The Carrier arg-uups tha t  the  Clrtimsnt  in  this  case is not a Rate Clerk 
and  is  not  qualified to  raLe and  route  outbound  shipments. For that  reason 
ik was nccesxary to call ou t  a rcgular  clerk i n  the  office  who  was  competent 
t o  fulfill  the  requirements o f  the  scrvlce. 

This Board has consistently  hcld  that it is the Carrier’s prerogative to 
determine  the  fitness and abilit,y o f  its  employcs for positions and that the 
Carrier is not ,ob!igalcd t o  give  an  employe a trial  on a position when i t  has 
detcrmincd  he is lacking in fitness and ahility.  Although  the  Employes  contend 
$hat  Claimant  was used numerous tirnes on the  position  in  question  and  that 
no time did Carrier.  ever  raise  tho  contention  that he was  unqualified,  his  use 
in the  Agenls office  was  during regular work hours when  he  was  under 
sLpervision.  The  checking of rates WIIS done by other ernploycs who were 
qualified.  He was never  assigned on Saturday  when he would  be  alone in the 
office  and have full  responsibility for  thc  billing of outbound  freight. 

When thc incumbent of the  Rate  Clcrk  position  did not desire  Saturday 
work,  Clerk C. B. Miller, who  was  qualified  and  had  formerly  worked the 
f i t e  Clwk po’sltion was  normally  utilized  for  this  work on Saturdays. 

The  burden  is on the  Petitioner t o  prove,  with  competent  evidence,  that 
the ,Currier’s  action was arbitrary  and  capricious.  Claimant has failed  to 
offer  evidence to  refute  thc conclusion  reached  by the  Carrier as to  his lack 
of qualifications.  Moreover,  there is no  evidence  that  Carrier’s action was 
either  punitive or  discriminatory.  Accordingly,  the claim must be denid .  

FINDINGS: The  Third  Division of the  Adjustment  Board, u p ~ n  the whole 
record  and  all  the evidence, finds and holds: 

That  the  parties  waived oral hearing; 

That  the  Carrier  and  the  Employes  involved in this  dispute are respec- 
tively  Carrier  and  Ernployas  within  the  meaning of tho  Railway  Labor Act, 
as approved  June 21, 1934; 

dispute  involved  herein;  and 
That  this Division o f  the  Adjustment  B’oard has jurisdiction  over  the 

That  the Agreement was not violated. 

AWARD 
Claim  denied. 

NATIONAL RAILROAD ADJUSTMENT BOARD 
By  Order of THIRD DIVISION 

ATTEST: X. H. Schulty 
Executive  Secretary 

Dated at Chicago,  Illinois,  this 17th day of July 1970. 

Keenan Printing CO., Chicago, 111. Printed in U.S.A. 
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