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PARTIES TO DISPUTE: 

BRQTHERHOQD OF RAILWAY,  AIRLINE  AND STEAMSHIP 
CLERKS, FREIGHT HANDLERS, EXPRESS AND 

STATION  EMPLOYES 

THE CENTRAL RAILROAD  COMPANY OF NEW JERSEY 

STATEMENT OF CLAIM: Claim of the  System Committee of tho 
Brotherhood (GL-6660) that:  

(a)  Carrier  vjolated Rule 1, 19 ( I ) ,  Implementing  Agreement 
signed  March 28 ,  1968  covcring  consolidation of Elizabethport, N. J. 
train  and  engine  crew  dispatching  forces  with Jerscy City, N. 5. train 
and engine  crew  dispatching forces, and  related  rules of the Clerks’ 
Agreement at Elizabethport, N. J., on September 14, 28,  October 
5 ,  12, 19, 26, November 2 ,  and 9, 1968,  when  thcy  allowed or re- 
quired  yardmasters  and  trainmasters t o  perform  work  exclusively 
assigned  to  position No. 996,  Chief Clerk, Monday  to  Friday, inc., 
and 

(b) Carrier  shall  be  required to  compensate Mr. P. J. Russo, 
his  successor and/or successors a day’s pay, a t  the punitive rate, 
for  each of October 26, November 2 ,  and 9, 1968 an3 each  subse- 
quent  day  violation is continued,  and 

(c)  Carrier shall be required to  compensate Mr. J. Cund a 
day’s  pzy, at the  punitive  rate, for cuch of September 14, 28,  Octo- 
ber 5, 12, and 19, 1968 and ench  subsequent  day  that  violation is 
continued  while Mr. 3. Cund is temporarily  working  position No. 
996, Chief  Clerk. 

EMPLOYES’ STATEMENT OF FACTS: Effective 7 5 5  A.M. on  April 
8, 1968  Carrier  accomplished  the physical consolidation o f  crew  dispatching 
work, transferred from Elixabcthport, N. J., to  existing  crew  dispatching 
positions  located in Jersey City, N. J. The  consolidation  was  negotiated b y  
the  parties,  culminating in an  Implementing  Agreement  signed  on March 
28 ,  1968. (Employes’  Exhibit  “A”).  Article 3 of the  Implementing Agree- 
ment  provides  that  position No. 99F, Chief  Clerk at Elizabethport, N. 5. will 
post on bulletin  board a copy of the  daily crew assignments as dclivered by 
Messenger from the  Consolidated Crew Dispatchers Office in Jersey  City, 



Clerk-Typist at Elizabethport  mere  abolished  and bdance of c w w  disp,ztclling 
forcc at that  location  transferrcd  to  and  consolidatcd  with  other  crew dis- 
patching  forces at our Cornmunipaw  Terminal,  Jersey City, N. J., with  Chief 
Clerk  rcmaining at Elizabethport. 

Paragraph 3 of the rtforesaid agreement  provided : 

“All  work  presently  being  perfornled by the  Crew  Clerks  and 
Crew  Dispatchers at Elizabethport, N. J., will be transferred  to 
‘Consolidated Crew Dispatcher’s oflice in Jersey  City, N. J., and 
will be pcrformed exclusively by Employees  working in positions 
coming  under the scope OF the  Clerical  Agreement, except that Posi- 
tion No. 996, Chief Clerk, will post on bulletin board a copy of the 
daily crew assignments. a5 delivered by Messenger from the Con- 
solidated Crew Dispatcher’s ofice in Jersey City, N. J. and  distribute 
pay  chccks for Elizabethport, N. J. employees  on  the  basis of threc 
( 3 )  hours assigned  overtime each payday,  with  the YxrdmxsleT (lis- 
tributing the remaining. checlrs.” (Emphasis xdderl.) 

Prior, and for a pcriod of t,irrle subsequent t u  l h j s  tmnsfcr  and  con- 
solidation,  tlw Chief Clerk  had  been  report!ng  on Sn,turdays, as rcquired  by 
the  Carrier,  for which he  was  compensated S hours at punitive  rate.  After 
noting n decline  in  activity  on  Saturdays,  it  was  determined  this  additional 
expense  was not warranted  and  Carrier,  in  the  exercise of its  managerial 
prerogative  and  business  judgment,  instructed  him  to  discontinue  reporting 
for work on those days. 

OPINION OF BOARD: This  claim is predicated upon  the  assertion 
that Carrier  upon  consolidation of crew  dispatching  work  violated  the  Agree- 
ment  when i t  pcrmitted  employes  not  covered  by  the  Agreement,  yardmasters 
and  trainmasters t o  perform  work  which  by  Agreement  was  exclusively 
assigned  to  Chief  Clerk’s  Position No. 996 at Elixabethport, N. J. 

‘Prior  to and f o r  a time subsequent  to  the  transfer  and  consolidation, 
the Chief  Clerk  had  been  reporting on Saturdays  to  perform the claimed 
work. 

The  Organization  relies on : (a) Articles 3 and 9 of the  Implementing 
Sgreement of March 28, 1968 between  the  parties  hereto; (b)  Rules 19(X)  
and l(g), claiming  that  the  work  items of “posting on bulletin  board a copy 
o f  thc  daily  crew  assignment”  and  “taking from customers  orders  for  in- 
dustrial  drills  and  preparing the drill  slips for the  crews” were performed 
by non-scope  ‘employes o n  the  dates in question. 

krbic”les 3 and 9 of the  Implementing  Agreement of March 28, 1968 
provides  as follows: 

“3 -All work  presently  being  performed  by  thc  crew  Clerks 
and  Crew  Dispatchers at Elizabethport, N. J. will be  transferred  to 
Consolidated  Crew  Dispatcher’s Office in  Jersey  City, N. J. and 
will  be  performed  exclusively  by  Employes  working  on  positions 
corning under  the  scope of the  Clerical  Agreement,  except that Posi- 
tion No. 996, Chief  Clerk, will post on bulletin  board a copy of the 
daily  crew  assignments as delivered  by  Messengcr from the Con- 
solidated Crew Dispatchers  Office in. Jersey City, N. S. and dis- 
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tribute  pay  checks f o ~  Elizabethport, N. J. employes on the basis of 
three ( 3 )  hours  assigned  overtime  each  payday,  with  the Yard- 
master  distributing  the  rcmaining checks.” 

l l *  X r  * 3k * 

“9 -- It is further  understood and agreed  that  all  work  referred 
to   and/or  irlvolved in  this  agreement,  being a part  of the clerical 
craft  o r  class covered  by the general  Clerical  Agreement,  shall con- 
tinue  to be in  and  under  thc  general  Clerical  Agreement,  and  the 
filling of vacancies,  the  changing o f  rates of pay  and  all  other 
matters  pertaining  to  the  rights  and  interest of the  Employes of the 
Clerical  Craft o r  Class  will be handled  in  conformance  with the 
provisions of the  existing  general  Clerical  Agreement  between  the 
Carrier and the Clerks’  Organization,  and  the  Railway  Labor  Act, 
as amended,  and  all  such  work  shall  be  performed  by  Clerical  Em- 
ployes  holding  seniority  rights  in and assigned to  positions  in the 
ofiiws, departments  and  operations  and at the  locations  involved in 
this  Agreement  unless  otherwise  agreed  in  writing  between  the 
Management  and  the  General  Chairman of the Brotherhood of Rail- 
way Clcrks O J I  the  Central  Railroad Company of New Jerscy.” 

IMe  19 ( 3  ) mads as follows: 

“Where work is required  by  the  Carrier t o  be performed on 
a day  which is not a part  of any  assignment,  it  may  be  performed 
by an available  regular  extra or furloughed  Employe  who  will  other- 
wise  not  have 40 hours of work  that  week;  in all other  cases and 
on the holidays  specified in Rule 22 (b )  , by  the regular Employe.” 

Rulc 1 (g) establishes as follow: 

L‘Positions or work within  the  scope of this  Agreement  belong 
to   t he  Employes  covered  herein  as  provided for in  these  rules  and 
nothing  in this Agrecment  shall  be  construed  to  permit  assigning 
this  work  to  other  thsn Employes covered  by  and  as  provided for in 
these  rules  or  prevent  the  application of these  rules to  such posi- 
tions o r  work escept as provided for  in  Rulc 9(g) ( 2 )  or  by mutual 
agreement  between  the  Management  and  the  General  Chairman.” 

Czrrier’s  position is that  inasmuch as the  scope  rule  is  general  in  char- 
acter,  there  is no prohibition  against  non-scope  employes  performing  clerical 
work;  that  lining up crews is  the  responsihilIty of the  Trainmaster, and there 
i s  nothing  viokttive o f  Rule 19(  i), nos  the  Implementing  Agreement, if, 
in  the  absence of the  clerk,  the  Trainmaster  spends an infinites’mal  amount 
of time in posting  such a notice;  that  due t o  the  inadequate  amount o f  work 
on rest   days  for Position No. 996, Carrier  elected  to  adhere  to  its  right of 
good  business  judgment  to  discontinue  the  assignment of said  position on 
Saturdays;  that the work in question  is  germane  to  the  overall  duties of the 
trainmaster  and  the  Organization  failed to  dispute  the  fact  that  non-scope 
employes in the  perforrnarlce o f  their  duties do perform  some  segment of 
so-called  clerical work;  that  Position No. 996 is not a 7-day position (not 
covered by relief on rest  days)  and  the  work  in  question does not fall in 
the category of being  “essential” to  the  operation of the Carrier. 
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While  it  is  true  that  the  Organization  failed to  prove  that  the work 
of “taking  orders from customers for industrial  drills  and  preparing the 
drill  slips for  the  crews” has been  performed  exclusively by Clerks,  never- 
theless  Carrier  violated  the  AEreement,  in  particular  Paragraph 3 of the 
Implementing  Agreement of March 28, 1968 governing  the  parties  to  this 
dispute.  The  fact  that  it  takes  an  infinitesimal  amount of timc t o  post  the 
notice  does  not  excuse  the  violation.  Carrier  clearly  bound  itself t o  said 
Implementing  AEreement when it  clearly  agreed  that  the Chief  Clerk  will 
post  on  bullctin  board  a  copy of the  daily  crew  assignments.  Having  agreed 
t o  such a  provision,  this  Board is without  authority t o  change,  alter,  add  to, 
or subtract from an  Agreement.  Thereiore, we find that  Carrier  violated 
the  Agreement  when  it  permitted  others  than  the  holder o f  Position No. 996 
t o  post  copy of the  daily  crew  assignments on the  bulletin  board,  and thus 
we will sustain  the claim. 

Carrier’s  member of this Boanl, in  his  brief  submitted  to  this  Roard 
for its  consideration,  contended  that if thc  Board finds a violation o f  the 
Agreement  by  Carrier,  then  inasmuch as the claim as presented  to  this  Board 
is in a nature of a penalty,  therefore  this  Board  is  without  authority  to 
assess  penalties.  However,  this  contention was at no time  raised  by  the 
Carrier on the  property or in  its  exparte  submission  and  rebuttal  to  this 
Board for  Consideration.  This  Board  has  repeatedly  and  consistently  held 
in  a long  line o f  Awards  that  assertions os contentions  not  raised on the 
property  cannot  be  considered  by  the  Board  in  the  determination o f  a 
dispute.  Therefore,  we  must  reject  said  contention  of  Carrier’s  member o f  
this  Board  in  regard  to  “damages”. 

FINDINGS: Thc  Third Division of the  Adjustment Board, upon the 
whole  record  and  all  the  evidence,  finds  and  holds: 

That  the  parties  waived  oral  hearing; 

That  the  Carrier an,d the  Employes  involved  in  this  dispute  are  respec- 
tively  Carrier  and  Employes  within the meaning of the  Railway  Labor Act, 
as approved  June 21, 1934; 

That  this Division o f  tho  Adjustment  Board  has  jurisdiction over the 
dispute  involved  herein;  and 

That  the  Agreement  was  violated. 

AWARD 

Claim  sustained. 

NATIONAL  RAILROAD ADJUSTMENT BOARD 
By Order of TXXIBI) DIVISION 

ATTEST: S. EX. Schulty 
Executive  Secrctary 

Dated at Chicago,  Illinois, this 17th day of July 1970. 

Keenan  Printing Co., Chicago, Ill. 
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