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NATIONAL  RAILROAD  ADJUSTMENT BOARD 

THIRD DIVISION 
David Dolnick, Referee! 

PARTIES TO DISPUTE: 

BROTHERHOOD OF RAILWAY,  AIRLINE  AND STEAMSHIP 
CLERKS,  FREIGHT HANDLERS, EXPRESS AND 

STATION EMPLOYES 

CHICAGO, MILWAUKEE, ST. PAWL AND PACIFIC RAILROAD 
COMPANY 

STATEMENT OF CLAIM: Claim of the System  Committee of the 
Brotherhood  (GL-6725)  that: 

1) Carrier’s  handling of appeal  hearing of cmploye  Gordona 
Stojanovic,  requested  in  accordance  with  the  provisions of Rule 
ZZ(c) was unfair, unjust,  discriminatory  and  contrary t o  the  pro- 
visions o f  the  rule. 

2 )  Carrier  shall he required  to  reinstate  smploye  Gordona 
Stojanovic  to  servicc  with  seniority  and all other  rights  unimpaired 
and  compensate  her €or all time  lost less any  amount  earned  in 
other  employment. 

OPINION OF BOARD: Claimant was charged  with being tardy for 
work,  leaving her assignment  without  authorization and insubordination on 
September  16,  1968  and  for  the  failure to  protect  her  assignment on  Sep- 
tember 17, 1968.  An  investigation  wzs  held  on  September 23, 1968, She 
was dismissed from scrvice by  lettcr  dated  Scptomber 24, 1968. 

There is no dispute  about  the  facts.  “The  sole  issue  in  the  case”, say 
the Employes,  “is  whether  the  Carrier  failed to  meet the rcquircments of 
the Rule, tha t  of affording  employe  Stojanovic a fair  and impartial  hearing 
under  Rule 2 2 ( c )  on  October 11, 1968 when Mr. Heinan  refused  the  request 
made  by  the  Employes  that a transcript  be  made of the  evidence  the  Employes 
wished to  present;  also  to  present  witnesses and testimony.” 

Rule 22 prescribes  procedures  in  disciplinc  cases.  Paragraph (a)  and 
(b)  provide  for  investigations  and how and  when  an  employe  may be held 
out of service  pending  an  investigation.  After  an  invest’gation and aftex 
the assessment of a penalty an appeal may be  taken  under  paragraph (c) 
which  reads as follows: 



‘‘(e) An  employe  dissatisficd  with the  decision  may  have 8 
fa i r  and impartial  hearing  before  the  next  h!gher oficcr, at which 
such witnesses as a re  nccessxry and duly  accredited  representatives, 
as specified in Rulc 62, may prcaent the  case  provided  written  re- 
quest is made to  such crfircr a ~ c l  a copy  furnished  the officer whose 
decision  is  appealed  withing  tcn (10)  days from date of advice  of 
decision. The hewing shall be held  within ten ( 1 0 )  days from date 
of appeal and decision rcndered  within  ten (10)  days a f te r  corn- 
plctiox of hearing. Copy of evidence  taken  in  writing at the in- 
vestigation  or  hearing will be  furnished  to  the  employe and his 
represcntntive on request.” 

Therc i i  no complaint  about  the  conduct or the procedures o f  the in- 
vestigation held on  September 28, 1968. Employes arlrnitted that thc Chim- 
a n t  hxtl a fair and impnytial  investigation. A verb:ttim report of the  evi- 
dence a ~ l d  the  proceedings was taken and zl copy  was  furnished  to  the 
Claimant and to her represcntative. Employes’ complaint  about a transcript 
and testimony rclates  only to the appeal hearing under Rule 2 2 ( c ) .  

I n  Award No. LO547 involvinx the snmc Imrties ant1 the same Agree- 
ment the Hoard held that  under  Rule 2 2 ( c )  the  “conjunction ‘or’ unmistak- 
ably intliwtes tha t  thc Crtrricr has a choice or alternative.  The Carrier can 
make LL transcript of proceedings at the  investigation  or at the  hearing. The 
choice rcsts  with  the  Carrier. In the  instant case it fully complied with 
the Inngmage of Rule 22(c)  by c1cr:lilig to make n trmscript  of thc investi- 
gation pr~ceeding~.”  (Emphasis  retained.)  This is a fair  and reasonable 
interpretution of the rule and is applicable  and is here  adopted. 

Rule 22(c)  is more thau x proforma  undertaking. We agree  with 
Aw:tud No. 10547  that   i t  “mcnns something more than  reviewing an imeati- 
gation iranscript  and  concurring  in  lower oficer’s decision. It means  that  
:In appeal nficew. must exercise free :tud independent j-udgment in  reaching 
llis detcrmiuntin~l . . .” nut, as in the case ndjudicnted  in  Award No. 
10547, thcre is no doubt  that  the Claimant is  guilty. “‘A guilty  party”, said 
the  Bo:rrd in Award No. 10547, ‘ I .  . . n o  matter how  often heard impwtially 
--will rcmnirl guilty . . ,” A person who consistently  proclaims his inno- 
cence  and appeals on l h n t  issue i s  entitled to  a “fair and impartial henring.’* 
but where the Clsim*mt, as here, is  admittedly  guilty  another  hearing  under 
Rule 2 2 ( c )  could  rcsult in no  different  conclusion. It is, then, when the 
gC1aim:mt nrlrnits guilt that the  Carrier  may  review  the  appeal  on tbhc tran- 
script of the  investigation :Jane, and need not hear witnesses. For this 
‘reason, Carricr was not  in  error  when the next higher officer  refused to  
h e m  arlrlitionxl testimony. 

The appeal was udrlwsr,ecl f:o Mr. J. Jacobson, Assjsttlnt  Comptroller, who 
directcd Mr. E. P. Hejnm~, Man:tger of  Regional Data. (43c:es t o  rcview 
the case. Mr. Heinnn  conducted n hearing on  October 11, 1968 :It, which 
the Claimant and her representative  were  present. A decision was rcntlered 
b y  Nr. J a c o h n  011 October 17, 1968. The fact thxt  the  highcr offi~er rather 
than  the  hcnuing oEcer rendered the dccisioll  is not a viclatjon of the  rule. 

FINDINGS: The  Third Division of the Adjustment  Board,  upon  the 
whole record and all the  evidence, finds and holds: 

That, the pnrtlos waived oretl hcnr.ing; 
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