
NATIONAL RAILROAD ADJUSTMENT BOARD 

THIRD DIVISION 

David Dolnick. Referco 

BROTHERHOOD OF MAENTENAMGE OF WAY EMPLOYES 

TEXAS CITY TERMINAL  RAILWAY  COMPANY 

STATEMENT OF CLAIM: Claim of the  System Cornrnittee o f  the 
Brotherhood  that: 

( I )  The disrniss:ll of B&E employc  Gilhcrt R. Reyes  from 
servicc as of June 11, 1969 f o r  allcgcrl  “insubor.dinate  by  failure 
t o  carry out  instructions of your Foreman, arltl that  you  were  en- 
gaged  in  thePt of material  belonging  to ( h s .  I3. Jones Const:ruc- 
tion Conl;)any,  while you were on duty April 7, 1969’’ was without 
just  nnd snfficier.t cause and on the hasix of unproven charges. 
(System  Filc 013.292/TCT-27). 

( 2 )  Mr.  Gilbert R. Keyes be reinstated t o  scrvice with  senio~+- 
ity,  vacation and :dl other  righls  and  fringe bcncfits unimpaired; 
his  record  clezrerl of the  charges;  and  rcimhurscmcnl  be made fo r  
all waly loss sufrererl, all in accordancc  with  Article XIII, Rule 4 
of the Agrccmcnt. 

( 3 )  The Carrier  shall  also  pay  thc  claimant  eight and one- 
half (R1h ) percent  interest per annum compounded  arlrluallp on 
the  annivcrsary  date of his  dismissal. 

OPINION OF  BOARD: Claimant was dismissed from service 011 June 
11, 1969 f o r  fmilure to  carry  out  instructions of his Forcmnn and  hecawe 
of a n  alleged  tllelt of materid  belonging t o  Chas. E. 3ont:s Construction Go., 
a customer of the C:trrier.. 

An invcstigxtion was held  on J u n e  4 ,  1969. The  transcript of t he  
evidence taker1 at   that   hcnr‘ng discloses thxt Clniment’s Forcman came t o  
work at 6 3 0  A. M. on April 7 ,  1969, fifteen t o  twerlby minutes  carlier  than 
his -usual  reporting  time  because  he  had  to attend n legislxtive iprealcfast at 
7:OO A. M. He left :I note  in the  Cab of the  nridge and Building ,piclr-up 
truck  outlining the work to he perrformcd by  employes urder h:s supervision. 
In the  absence of the  Porcrnm,  thc Lcadmnn was in  charge. The Foreman’s 
testimony  that Clairnmt failed  to carry out his instructions  cannot hc RC- 
ccpted. It is d l  based on hearsay. When he was nakcd  if Mr. Rudolph 
RZITOS, the cirivcr of the  pick-up  truck  received the note of instructions, he 



replied, “Mr. Rnrnos lold me  he did scc t,hc note.” Ke gave n o  evidcnce 
that he knew  that hfr. Mucio Rnmos, the Lexdman, carried  out  his  written 
instructions o r  that  Claimant failed or refused  to ohey instructions Eronz 
Mr. Mucio Ihrnos. Thc fact  that  Claimnnt  may  have  bccn on Old Road 16 
docs  not  prove a fnilarc t o  carry out  any  instructions. 

Nr. XudnTph Itamos, the pick-up truck  driver  testified  that  he sa.w the 
Foremm’s  notc on the  steering  whccl o f  thc trlack, that  he  read jt,, and 
that he gave  it  to Mr. Mucio Ramor;, thc Lendman. He  did not hear anyone 
givc work instrurtions  to  the Clai:r!ant. 

The T4cadnwn, Mucio Rt~mos, testified  that he received  the  notc,  that 
he spoke to  Claimant znrl Rudolph Ramos. When the  Leadman  asked Claim- 
a n t  t o  work  with h i m  Claimant  said  “he  had  to go with Mr. Bill  Elliott  over 
there and load some ties f o r  him o r  something  like that,.” And  the Leadman 
admit ted  that   I~:~ding ties is “routine,  that  happens  almost  every  mominx, 
that’s routi:;e.” When the Clairnrmt rctumed from loading.  ties he told the 
Leadman “th:tt he  was going t o  pick up a man from nil1 and go pick up 
drift.” The I,e:~dmal: then  tcstifictl: “T d i d  cot ,  question him, hcc:.tusc tha t  
has hccn work that  is supposed to  he donc  here at times and T didn’t know 
whetller nnyhody had changed orders  or as seeing: the job that I was going 
to  do just  as important,  hut at the  same  timc I could carry on if that was 
a more  essential j o b  down  hcsc a t   the  doclrs picking up driEt.” When  asked 
whether  there  would  be  any  drift around the  Joncs  Construction  Company 
area,  this  witness said, “Well at timc, over  there on those small docks there 
could be a possibility that  you could pick up some  drift around those  small 
docks, Carbide and Pan American.” 

‘From  the  testimony of t h e   C l a h a n t  and other witnenscs, i t  is aplnrent 
that the  Clxirnant  took  advantage of the Fo~cman’s absence. Although he 
may  not  hnve  violated  any  direct  orders f rom thc Leadmsn, he did disregard 
his requesl i o  work with him and pyoceeded t o  pick up drift  when  it could 
havc been  done a t  another time. 111 thnt  rcspect only clirl the  Claimant  fail 
to  pcrform work requested of h h .  While  this  may be i ~ ~ s u b o r d i n ~ t i o n ,  it 
does n o t  deserve a penalty of dismissal. 

The chargc of theft  i s  hnsed upon two written statements from employes 
of  Chas. B. Jones Construction  Company. A driver of a Jones’ track said 
that as he was driving  he saw ar! old winch truck parked along side the 
scrap pile  in  the Jones’ parking  lot.  His  statement says, “I looked over 
there  and saw 2 medium h i l t  mexicans  already  had  one  battery up there 
.on the truclc that T recognized to  he one o f  ours, and was picking up another 
large 011c.” He then wellt on and reported the incident  to his Foreman. 

Tile JOIIBS’ Forernall  stntcrl that   he stopped the ret1 winch trnck on 
the  road and asked the driver (Claimnnt) if he picked up the batter from 
thr: Jones’ scrap pilc anrl the driver stlid he  did^ C 1 : h ~ n t  said he didn’t 
krlow Jones w:mted the battery.  If  he had known he would not  have  taken 
it. To which  the Jones’  Forernnn replied, ‘‘1 didn’t accuse you of stealing 
or anything, but me do want  the  batteries.” The lmttcry w:ts transferrcd to  
the *Jones’ truck. 

There is no question  that  Claimant and h;s helper did pick up the  
balteyy fron? Jones’ scra1.l pilc. It is  fairly  Evident  from  the  record  that 
the Clnirnarlt lme: or  c.eutd:.ly should  have  known  that he  took it from the 
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property of the  Joncs’  Construction  Company. nut   sevexi   qxst ions  remain 
unanswered: (1) I t  has  not  becn  shown  by  convincing  evidence  that  the 
Claimant  had  intended t o  “steal” the battery.  He  had  it  in  Carrier’s  truck 
when  he  returned  it  and  the  Jones’  Forcman  did  not  accuse  him of  stealing. 
( 2 )  A scrap  pile is generally an attractive  nuisance. Any well mcaning 
passerby  may  easily  be  alt,racted  to an object which he  knows is discarded 
for scrap. ( 3 )  Why did the  Carrier  wait  from  April 7, 19F9 t o  May 9, 1969 
t o  prefer  charges  and  schednlo nn investigation? This remains  unanswered. 
(4) Certainly,  the  allegcd loss of another  battery  cannot be attributed  to 
the Claimant.  This  allcged loss of a sccond  battery  was  not  prcsented at 
the  invcstigation  othcr  than  thc  conclusion in Mr. Saulter’s  statement  madc 
a month  after  the  alleged  thcft t ook  place. There is no convincing  evidence 
in the  record thnt  the  Claimant  was  guilty of a  premediated  theft. Undcr 
these  circumstances,  the  penalty of discharge is too  severe f o r  an employe 
with  twenty-five  years o f  service.  While  long years o f  acrvice  is  no  defense 
t o  a charge of the%t,  and  whilc  acts of thievery should not  be condoned hy 
reduced  penalties, it i s  a considerntion  wherc,  as  here,  there is some douht 
whether  there was a prcmedftated  thcft. 

More  than a year  has  elapsed  since  the  acts  charged  took  place  and 
since  the  Claimant  was  dismissed.  There is good reason f o r  a disciplinary 
penalty  based upon some  degree of insubordination  and  for  being on prop- 
erty  other  than the Carrier’s. For this  reason,  the  Board  concludes  that  the 
Claimant  shall  be  reinstated  without hack pay. 

FINDINGS: The  Third Division of the  Adjustment Board, upon the 
whole  record  and  all  the  evidence, finds and  holds: 

That the parties  waived oral hearing; 

That  the  Carrier  and  the  Employes involved in this  dispute  are respec- 
tively  Carricr  and Employes within  the meaning of the  Railway Labor Act, 
as approved  June 21, 1934; 

That this Division of the  Adjustment  Roard  has  jurisdiction  over  the 
dispute  involved  herein; and 

That  the  Carrier  violated  the  Agreement. 

AWARD 

‘Claimant  shall  forthwith hc reinstated as an employe of the  Carrier 
with all seniority  unimpaired  and  othcr  rights  preserved.  He shall, however, 
he entitled t o  no  compensation for  loss of earnings for  the  period  he has 
been  held out of service. 

NATIONAL RAILROAD A.T)JIJSTMENT B(?ARTl 
By  Order of THIRD DIVISION 

ATTEST: S. H. Schulty 
Executive  Secretary 

Dated a t  Chicago,  Illinois,  this  24th  day o f  July 1970. 

Keensn Printing CO., Chicago, 111. Printed in U. S. A. 
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