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NATIONAL RAILROAD ADJUSTMENT BOARD

THIRD DIVISION

William M. Edgett, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF RAILROAD SIGNALMEN
UNICON PACIFIC RAILROAD COMPANY

STATEMENT OF CLAIM: Claim of the General Committee of the
Brotherhood of Railroad Signalmen on the Union Pacific Railroad Company:

(a) That the Carrier has violated Rules 4, 7, and 10 of the
Agreement between the parties effective April 1, 1962.

(b)Y That the Carrier now pay Signalman R, E. Smith and
Assistant Signalman D. E. Bringard for dates June 16, 17, 18, 19,
20, 23, 24, 25, 26, 27, and 30; Assistant Signalman D. K. Bennett
for dates June 16, 18, 19, 20, 23, 24, 25, 26, 27, and 30; and
Assistant Signalman T. Taylor for dates June 18, 19, 20, 23, 24,
25, 26, 27, and 30 four (4) hours and thirty (30) minutes each
at their respective overtime rates for each day specified.

(e) 'That, inasmuch as the Carrier failed to notify Local
Chairman B. E. Price within 60 days of his appeal of August 27,
1959, of any reason for its disallowance of the claim, the elaim
shall now be allowed as presented.

[Carrier’s File: A-10425]

EMPLOYES’ STATEMENT OF FACTS: Under date of July 2, 1969,
the Organization’s Loca! Chalrman initiated a claim on hehalf of Claimants
Smith, Bringard, Bennett, and Taylor for additional compensation on the
basis Carrier violated Rules 4, 7 and 10 of the current Signalmen's Agree-
ment, which has an effective date of April 1, 1962. However, the claim was
handled to & coneclusion on the property, and is being presented to this Board
on a procedural issue cited In paragraph (e} of the Statement of Claim —
Carrier’s failure to notify the Local Chairman within 60 days of his appeal
of August 27, 1969, of any reason for its disallowance. This involves Rule
41(a} of the Signalmen’s Agreement, which was cited on the property and
which is quoted here for ready reference:

“RULE 41. TIME LIMITS — CLAIMS OR GRIEVANCES.

{a) Al claims or grievances must be presented in writing
by or on behalf of the employe involved, to the officer of the carrier



Signal Supervisor L. J. Memmott by Local Chairman B. E. Price with his
letter dated July 2, 1969, copy attached as Carrier’s Exhibit A.

8Bignal Supervisor Memmott declined the claim to Loecal Chairman Price
with his letter of July 30, 1969, copy attached as Carrier’s Exhibit B.

Under date of August 26, 1969, Local Chairman Price advised Signal
Supervisor Memmott that his decision was unacceptable and that the claim
would be considered for appenl.

Local Chairman Price’s letter of August 27, 1989, allegedly appealing
the claim was forwarded by certified mail, return receipt requested, as evi-
denced by Carrier’s Exhibits D) and D-1. It will be noted that this letter was
not received by Division Engineer Burns and was returned to the sender
bearing postal notation “NRLN” (no response — left notice).

No further effort was made by the Loeal Chairman to contact or com-
muniecate with Division Engineer Burns as to the possible mishardling of the
letter.

The firet information officers of the Carrier other than the signal super-
visor had of the incident was when on October 27th General Chalrman
Wollbrinek personally delivered his letter dated October 29, 1969, to Chief
Engineer Brown, alleging a violation of Rule 41 (a) of the Schedule Agree-
ment on the basis of his assertion that the claim was not denied within the
applicable time limits. Copy of General Chairman Wollbrinek's letter at-
tached as Carrier’s Exhibit E.

Under date of December 10, 1969, Chief Engineer Brown after making
a comprehensive investigation of the facts surrounding the handling of the

claim, replied to General Chairman Parsons, copy attached as Carrier’s Ex-
hibit F.

Tnder date of January 26, 1970, Chief Engincer Brown by letter con-
firmed conference with the Organization on the subject matter, which was
held on January 20, 1870. Copy attached as Carrier’s Exhibit G.

Further correspondence was exchanged as evidenced by General Chair-
man Parson’s leiter of February 21, 1970, copy atiached us Carrier’s Exhibit
H, and Chief Engineer Brown’s letter of August 17, 1970, copy attached as

Carrier’s Exhibit T

The apparent irregularities involved in the handling of the claim were
fully discussed in conferences held between the Carrier’s Chief Engineer and
the General Chairman of the Organization and the Carrier’s position with
respect to the chvious attempt on the part of the Organization’s Local and
General Chairman to evade the orderly process for handling disputes, estab-
lished within the framework of Rule 41 of the Schedule Agreement, was the
sole basis for declining the claim.

(Ixhibits not reproduced.}
OPINION OF BOARD: On July 2, 1969 the Organization’s Loeal
Chairman presented a elaim alleging a violation of Rules 4, 7 and 10 of the

Agreement. Tollowing receipt of Carrier’s letter of July 30, 1969, rejecting
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the claim violations, the Local Chairman advised Carrier’s Signal Supervisor
that the claims would be presented to the Division Engineer.

The Agreement, in Rule 41 (a) and (b), states:

“Rule 41, Time Limits-— Claims or Grievances. (a) Al
claims or grievances must be presented in writing by or on behalf
of the employe involved, to the officer of the carrier authorized to
receive same, within 60 days from the date of the oeccurrence on
which the elaim or grievance is bazed. Should any such claim or
grievance be disallowed, the carvier shall, within 60 days from the
date same is filed, notify wheever filed the claim or grievance (the
employee or his representative) in writing of the reasons for such
disallowance. If net so notified, the cluim or grievance shzll be
allowed as presented, but this shall not be considered as a precedent
or waiver of the contentions of the carrier as to other similar claims
or grievances.

(h) 1If a disallowed claim ov grievance is to be apnealed, such
appeal must Le in writing and must be taken within 60 days from
receipt of notice of dizallowance, and the representative of the
carrier shall he notified in writing within that time of the rejection
of his decizion. Failing to comply with thiz provision, the matter
shall be corsidered closed, but this shall not be considered as a
precedent or waiver of the contentions of the employes as to other
similar claims or grievanees. It is understood, however, that the
parties may, by agreement, at any stage of the handling of a claim
or grievance on the property, cxtend the 60-day period for either
a decizion or appeal, up to and including the highest officer of the
carrier designated for that purpose.”

The Local Chairman, under general instruetionzs from the General
Chairman, mailed his notice of appeal by certified mail, return receipt re-
quested, Delivery was attempted by the mail carrier on August 29, 1969
but was not completed. A notice was left on that date, and apain on Sep-
tember 3, 1969. As is customary in such situations the ’ost Office returned
the letter to Local Chairman. Tt was actually received by the Lecal Chairman
on September 18, 1969.

Taking the position that notice of appeal had been given to the Carrier,
and that the Carrier had failed to provide notice in writing of its reasons
for disallowance, the Genera! Chairman advised Carrier’s Chief Fngincer on
Octoher 29, 1969 that the Organization’s position was that Carrier must now
allow the claim because of Carrier’s failure to notify the Organization of its
reasons for disallowing the appeal.

The initial inquiry must be whether the Local Chuairman’s certified letter
of August 27, 1969 met the requirements of Rule 41 (b) for an appeal. If
it did not then the subscquent failure of the Carrier to provide notice of
its reasons for declining the elaim cannot, in any eveut, work a forfeiture.

At the outszet it should be noted that the inguiry eon this point differs
from those eases dealing with the question of whether the date of mailing
or date of receipt of a notice is to be considered the applicahle date for
applyirg limitations. Here there was no receint by the Carrier of a notice
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of appeal. Carrier did receive a notice from the Post Office Department
that a certified letter had been addressed to it. However, such a notice
does not constitute notice of appeal as required by Rule 41.

Under the facts of this case neither party is in default under the time
limits of Rule 41. The Organization mailed notice of appeal in a timely
manner. The notice was not delivered by the Post Office and consequently
the Carrier was without knowledge of it and unable to comply with Rule 41.
Therefore the claim will be remanded to the parties so that it may be con-
sidered on its merits.

FINDINGS: The Third Division of the Adjustment Board, upon the
whole record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respec-
tively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was not violated, as to part (c¢) of the claim.
AWARD

Claim remaznded to the property, as discussed in Opinion, as to (a)
and (b).

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of THIRD DIVISION

ATTEST: E. A. Killeen
Executive Secretary

Dated at Chicago, Illinoig, this 23rd day of June 1871,

Keenan Printing Co., Chicago, IIL Printed in U. 8. A,
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