
-“* Award No. 19038 
Docket No. MW-17432 

NATIONAL RAILROAD ADJUSTMENT BOARD 
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Gene T. Ititter, Referem 

PARTIES TO DISPUTE: 

BROTRERAOOD OF MAINTENANCE OF WAY EMPLOYES 

ST, LOUIS-SAN FRANCISCO RAILWAY COMPANY 

STATEMENT OF CLAIM: Claim of the System CommiMee of the 
Brotherhood that: 

(1) The Carrier violated the Aswanent when it assigned the 
work of operating P Brown Hoist Machine, which was used to pr- 
form ditching work and to remove debris from the right&-way 
near Mile Post T-23. to II mechanical department employe b&&ad 
of to Special Equipment Operator A. L Cruise, during the period 
extending from September 19 through September 23, 1966 (Sys&m 
file D-4431/A-9121). 

(2) SpainI Equipment Operator Ii. L Cntiaa be allowed pay 
at the special equipment opera&& r&a of pay for an equal number 
of man houra aa were expended by the mechanierl depwhnent em- 
ploye in performing the work refeancd to in Part (1) of this claim. 

EMPLOYRR’ STATEMENT OF FACl’B: On Soptamber 19. 1966, aad 
continuing through September 23, 1966, the tirrier used a B?own Hoi& 
Machine, assigned to the Yecbnicsl Department. to perform ditching work 
and remove debris from the right-of-way neer Mile Post T-23. Tha Carrier 
assigned a mechanical department employ% who holds no seniority 83 a 
Special Equipment (machine) Operator within the Maintenance of Way 
Department, to opezate flame. 

The claimant has established and holds seniority an a spceial equipment 
operator and wu available., willing and qualified to have performed this 
work bad hc been given the opportunity to do so. 

Claim was timely and properly presented and handled by the Employa 
ab all stagas of appeal ‘up to and including the Carrier’s higbest appellate 
officer. 

The Agreement in rffed between the two parties to this dispute dated 
March 1, 1981, together with supplement. amendments and interpretatians 
thereto is by reference made a part of this Shat~anent of Facia. 

CARRIER’S STATEMRNT OF FACTS: In the vicinity of Mile PO& 
T-23 the tracks of this Carrier p.s. tiugh a narrow cut with the sidea of 



the cut almost p.spendicular and :rppmximatcly 40 feet high. As n msult of 
heavy rains a mnsiderahle irmount of rock and dirt bad fallen from the rides 
of this cut into ditrhes alongs& the track though the cut. To pmvide for 
clearing the r+cka and dirt from thse ditches B work train handling air-dump 
SM end the Mwhanical Department Brown Hoi.< (R tmrk mounted crane 
equipped with elamahell huek&) departed Chaffee, Uirsowi. a terminal some 
120 milts south ai %G%Q Post T-29, at 8:40 A, 41., Monday, September 19, 1966 
cnmub to Mile Post T-33. The work of clearing the ditches through this cut 
was performed by bucketing the rock and dirt into the air-dump cars after 
which the work train -aas moved out of the cut and the air-dump ears emptied. 

Personnel involved in this ditching operation runalsted of the train crew 
who manned the work train; the Brown Hoist opwahr ulm opernted that 
machine: an extra gang foreman who handled the opemting mechanism of 
the air-dump cars; and the Roadmaster who aupavised the operation of the 
work h-sin The work train ~8s tied up nt Crystal City, Missouri, approxi- 
mat& 1, miles south of the work location, r,t 6% P. M. 

On Septmnber 20, 21 and 2.2 the wwk cxtdra was called each morning arid 
tied up each evening at Cry&al City and nerfaxmal ditching work 8s indi- 
cated above an each of these dsys. 

On Friday, September 23, the work rxtra wad tailed at Cry&al City at 
i:30 A.M. and after completion of ditcbinp work rquired dcpsarted with 
K-own Xi&t and air-dump cara for the return trip to Chaffee. M1ssauri. 
arriving Ghaffee at 4:20 P.M. and tying up at 4:40 P.M. 

OPINION OF ROARD: Fmm September 19, 1900, to Sepbember 23, 1966, 
inclusive, o Xezhanical Department employe under the supervision of the 
llmuimsskr, operated a Brown Hoist in the perfonnan~c of clearing ditches 
near the vicinity of Mile Post T-23 on Carrier’s right-of-way. The Organiza- 
tion relies on bhe Seopo Rule of the Agreement in itr mn+z?ntion that the 
MaM.e.nnnce of Way fovea have the right to operate equipment used in 
ditching work nnd in removing debris from along ebe right-f-way and that 
the chars&r of the uork performed determinea the class fmm which the 
operator will be drawn. Carrier eontends that the Bmam Hoist was loaned 
M this operation by the mechanical depwtmcnt and that Jlaintenanee of Way 
employes nevm operatxl thin particular equipment; that the Scope Rule does 
not include Brown Hoist opastor8; that the April 1, 1961, ALwzcment spe- 
cificsily excludes Brown IInist operatolg; that Clnimant we not availsble for 
this job and was not available for this job and was fully employed during the 
perfmmsnce of this operation: and that, therefore, Can’& did not vi&D: the 
Agreement in this iwtnnce. 

The record discioses that the work inrolv*d was that of rle~ring ditches 
through B mrmw cut that bad been acc:rumulating a mneideuahle mncmnt of 
rock and dirt that had fallen from the sides of this cut into the ditches along 
side the track because of a heavy l3in. Carrier contends that both the April 
1, 1901 Agr~ament nnd the March 1, 1961 Augment spe.%lcally enunxratc 
machines by brand name and type of work they perform. In this connection, 
Csrrier contenda that a Brown Hoist is not enumernted OI set out in either 
one of ths Agreements heretofore mentioned entered into with the Brother 
hod of Maintenance of Way Employea, and that, therefore, the Organization 
must pmve exclusivity (a the use of this machine bF custom, practice and 
traditiaa The Organization contends that it is the character of the work per- 
fanned by the machine that ordinarily determines tbe craft Aam which ita 
operatar will bc drawn. 



This Board finds the Brown Hoist ewld be used by eitlrs craft. In other 
wor&, aiaintenancr of Way employes may use this mechine as well e4 em- 
ployes asaislea to the-Mechanical Department. Tbafore, bbe charaetar of 
the work perfomned by the mnchine would determine the craft from which ita 
opezatar was dmwn. See Awards 4546, 4647. 13.517, 14004, and Second Divi- 
sion Awardn 244, 1329 rrnd 3406. There ia ,w, contextion bx Carrier in tbia 
record that an emergency existed in this instance. The recad indicates that 
tbe ditcha dons tdm tracks at the pnrticulnr point involved new&d cleaning. 
This standard ordinary work belonga ta the Maintenanes of Way Department. 
If UL emergmey existed. such as J washout. demilment, etc., the decision 
hem might hsve been different Rowever. the involved work wali mutine and 
belongs to Maintenance oi Way employes. Had the clearing of the debris from 
the ditch been done by hand, another type of machine, or other&e, this 
work, absent an emargeney, raould belong to Maintenmcc of Way employm. 

FINDINGS: The Third Division of the Adjustment Board, after giving 
the parties ti his dispute due notice of hearing thereon, and open the whole 
record and all the evidence, find.. nnd hold*: 

That tba Carrier and the Employes involved in this dispute am resw- 
tiwdy Carrier and Employes within Uhe meaning of the Railway Labor Act, 
as approved June 21. 1934: 

That t!& Division of the Adjustment Board has jurisd&on wer the 
dispute invohd herein; irnd 

That the Agrrxmrnt was violated. 

AWARD 

NATIONAL RAILROAD ADJUSTMENT BOARD 
By Order of THIRD DIVISION 

ATTEST: E. A. RI&a, 
Executive secratarp 

DISSENT OF CARRIER MEMBERS TO AWARD 19033. 
(DOCKET MW-Y-17432) 



‘B&B Supply Yard Foremen. 
Timber mating Plant Laborers. 
Ice Plant and Ice House Laburers. 
Hoisting Eogiineers other than Fmown H&t Ewineera.’ ” 

NeiM,er the Scope Rule of tbe Ag~ccment of March 1, 1961 covering 
equipment mechanics, special macblne engineera, operators, firemen and 
helpers nor the Rates of Pay Rule of the Agreement includes enginea or 
operaton of mown Hoi&% 

The Record showed tbnt Brown Hoieta had been in use on the property 
of the Carrier for over sixty years, that they had been used for msoy yeare 
to do the same type of work 8s involved herein, and thet the operatar bad 
&aye be-en furnished by the ~Mechnnieal Departmest. under whose juriadie- 
tian the machines are assigned. This was verified by stntements from various 
srown Hoist operators, but ignored by the Referee who cbnse to take the 
easy route of following other awards covering disputes arising betareen other 
parties involving other agreements and otbor rceorde. 

As the Agxxnent on which the claim NILS based list8 the specific ma- 
chinea covered, but does not dclinrate or define work. then, under the we- 
siatent rulinge of this Board ‘he Petitioner properly had the burden of prov- 
ing that t;,, work eamplaincd of was of the kind that hnd been treditionnlly 
and historically assigned to and perform& exciuaiveiy hy ~I’~$oY~s tovend 
by the A,qwxwnt. No soch proof ‘~8s preeented by the Petitioner. 

The Cat-r& also pointed out that claimant was nut qualified to operate 
a Rroxvn Hoist. This contention runs simply i.$mored by the Referw. 

The Referee likewise canveniently imwred the contooth oI the Carrier 
that clninmr& we not available to perform the work, working full time 
~pprodmately 226 miles from the location when the work complained of wes 
p0rfonne.i. 

Numcrous a-war& of tbis Division, such es 6412, recognize that it hae 
authority only to interpret and apply the provisions of the Agreement end 
Rulee as agreed upon, b&wren the pwties and that it bns no authority tu fix 
r*t.es of pay. 

There i3 no acngle uniform m!c of !ray for apeeial macbine eagineen, 
opem.tors, firemen and helpers listed in the Scope Rule of the Controlling 
Agremvnt Monthly mte of pay of euch ennplages at the time of claim 
ranged from a mitium of $440.76 to a maximum of $526.72 amI such monthly 
reta comprehend 174K hours. The established rata of pay in the Firemen 
and Oilere’ Agreement for the Meebnical Depertment rmploya used to operate 
the Brown Hoist wea tin $2.7622 per hour. 

l’a?t 2 of ,the Employea’ statement of claim doee not specify the special 
equipment operator’s rate of pay claimed. The Scope RoIe and the Rate of 
Pay Ruk of the Controlling Agreement do not contain a classificetion and 
rate of pay for engineer or operator of Brown Hoist for translating the award 
into a precise monetary cum. Therefore, the award is ambiguous and caste P 
serious dazht whether it ia final and capable of enforcement. 

The Agreement rules, the practieea thereunder, and the &cord befuw 
tha Bomd, mlled for a denial of the claim in its entirety. T~s referee commit- 
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ted serious error, and we must regist@ a vigorous dissent to the erroneous 
award. 

P. c. carter 

W. B. Jonn 

G. L. Ns?bn 

R E. Blmek 

Printed in U.B.A. 


