e = Award No. 19156
Docket No. SG-15912
NATIONAL RAILROAD ATHUSTMENT BOARD
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Clement . Cull, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF RAILROAD SIGNALMEN
ALTON AND SOUTHERN RAILROAD

STATEMENT OF CLAIM: Claim of the CGenera) Committee of the Broth-
erhood of Railroad Signalmen on the Alton and Southern Railroad:

For zll Signalmen of the Alton and Southern Railvcad Signal
Department at the time and cone-half rate, on a continuing basis and
to include 60 days prior to date claim was criginally submitted in
Iotter dated July 25, 1084, acdount section men of the Alton and
Southern Rallroad and electrical contractors performing signal work
in Davis Hump Yard, All hours and number of men shall be accounted
for, from the Alton and Scnthern records, after all work on the Davis
Hump Yard has been completad.

EMPLOYES' STATEMENT OF FACTS: As indicated by our Statement
of Claim, this dispute is based on our contention that other than signal em-
ployes performed signal work in Davis Hoamp Yard,

When we use the term “signal work” in {ihiz dispute, we are referring to
all work covered by the Scope of the Signalmen’s Agreement in effect on this
railroad. Thiz is very important because “signal work™ on this railroad in-
cludes work which may, on other railroads, be referred to as ‘“‘communications”
work, “etecirical” work, or “signal” work

Empleyes classified in and covered by the Bignaimen's Agreement on this
railroad are not restricted to work on signals and sighal systems as on some
railroads; they also perform work on Carrier’s radio, microwave, radar, elec-
trical amnd communications equipment AND systems.

On some railroads, employes represented by this Organization only work
on the railway signals and signal systems. On some they alse work on com-
munications equipment and systems. On this railread, they work on all of this
equipment and all of these systems; such work is generally placed in three
categories: (1) signal work, (2) communications work and, (3) electrical
work, In the instant casge, the term “sighal work™ may be referred to, for the
sake of brevity, to include all work covered by the Scope of the effective
Signalmen's Apgreement.

There iz another portion of our Staterment of Claim about which there
should be no misunderstanding, and that iz the name “Davis Hump Yard.”
The Davis Hump Yard is a modern classification yard; such a yard is some-



the reasons set forth above 2nd for the reasons set forth in Mr. Suyo’s
letter to you of August 18, 1964.

Yours very truly,

/s/ E.J. Maher
Director of Personnel”

Mr. Highley wrote to Mr. Maher on February 25, 1965, to tell him his
decision was not acceptable.

Mr. Jesse Clark wrote to the Third Division, National Railroad Adjust-
ment Board on October 25, 1965, giving notice of his intention to file an ex
parte submission in the dispute.

OPINION OF BOARD: Among the defenses advaneed by Carrier is the
contention that the Claim is not properly before this Board. As this is a
threshold question the disposition of it is necessary before considering any
other facet of the Claim.

1L is well settled that Claims need not include the name of those invelved,
What is neceszary is that those adversely affected he readily ascertainable,
Awards 12999, 11372 and others.

The record reveals the following: (1) in the denial of the Claim at the
first step by the Signal Supervisor in his letter of August 18, 1964 he stated
in part:

“The lack of merit of your claim notwithstanding, it is vague and
indefinite. Your elaim is for all signalmen of the Alton and Southern
Railroad. If the Signalman’s Agreement wag violated in a manner in
which we are liable for time claim (and we deny that it was), such
claim must be made for a gpecific named employe of the Signal
Department, A claim for all signalmen iz entirely improper.” (Em-
phasis ours.)

(2) at the demial at the second step the Ass’t. Chief Engineer in his letter of
November 13, 1964 made no statement concerning the alleged procedural
defeet as such; (3) in the denial at the third step by the Director of Personnel
in his letter of February 5, 1965 he stated in part:

“At our conference of Janvary 27, 1965, I informed you that
irrespective of the merit, or lack of merit, of your elaim, the manner
in which it was presented and processed through the grievance pro-
cedure was not proper. Your claim is vague and indefinite in that it
claims time for all employes of the Signal Department, and is not
specific with respect to the amount of time claimed.” (Emphasis
ours.)

Thereafter by letter of February 25, 1965 the Petitioner stated the fol-
lowing in its letter to the Director of Personnel:

“Notwithstanding it is a matter of record the men invelved in
this claim and the number of hours claimed, we will once again, as
we have before, to you and to Mediator Della Corte, list the names
of the employes, that were employed prior to this claim and again
point out, as we have before, that all employes hired since the ef-
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fective date of this claim are to be included and those that have quit
or now deceased will only be effected (sic) on the dates they were
employed with the Carrier. Those included at time this information
was given to Carrier were:” (Thereafter 15 names are listed.)

The matter is raised again by Carrier in its submisson received by this
Board on January 22, 1966 where in it contends, that

“There is no provision in this agreement for consideration of
ciaims of unnamed individuals for unspecified dates. If a claim is
submitted ‘by’ an employe himgelf, obviously he is named. If claim is
preserited ‘on behalf of the employes invelved’, the identity of the
claimant must be known, because the rule elearly requires that he be
named as claimant.

The instant claim filed with this Board was not filed ‘on behalf
of the employes involved’ but for ‘all Siynalmen of the Alton and
Southern Railroad * * *' and requests ‘all hours and number of men
shall be accounted for from the Alton and Southern records, * * %,
This does not satisfy the requivements of Rule 700(a) quoted above.
The carrier submits, therefore, that this elaim should be denied in its
entirety as a ‘blanket elaim’ not provided for in the controlling agree-
ment. It iz not properly before vour Board”

One of Carrier’s’ defenses listed in its submission was “a. The instant elaim
has not been properly presented, or processed in accordance with the con-
trolling agreement.” In its rebuttal, however, Carrier while listing five of the
aix defenses stated in its submission significantly omits a defense based on
the alleged procedural defect. Moreover, Carrier does not refer to the alleged
procedural defect in any way in itg rebuttal.

No where in the record is there any refutation of Petitioner’s statement
in its letter of February 25, 19656 to the Director of Personnel. Moreover, in
it denials and in its submission Carvier did not state that it did not know
the employes involved it merely stated the claim was "vague and indefinite”,
or “a claim for all signalmen is entirely improper” ’or that the claim was not
“specific with respect to the amount of tirae claimed.”

The Claim before this Board, we {ind, is the same Clahm that as processed
an the property.

Carrier insists that Claimants must be named. The Awards have held
differently. What is required is that the Claimants be “readily ascertainable”,
A claim for all Signalmen is not improper as the record reveals that all Signal~
men are involved The allegation that the claim was not specific ag to time
claimed is without merit. It is a continuing claim for 60 days prior to the date
of filing and continuing until the disputed work is completed. Thus, we find,
based on the foregoing, including the omission of the procedural defense by
Carrier in its rebuttal, that the claimanis are “readiiy ascertainable” and
that amounts due can be easily defermired from Carrier’s records. (c¢f Award

11372)

We will now consider the merits of the Claim. 1t involves (1) the use
of outside forees empleyed by an electrical sub-contractor in the performance
of signal work in the seven story Retarded Control Tower being constructed
for Carrier on its property in its new Hump Yard and (2) the use of section
men to perform signal work in the Hump Yard, The record shows that the
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outside vlectriciang were used from June 8 to September 3, 1964 and that the
section men performed the work in dispute during the same period.

We will deal with the Claim arising cut of the use of ouiside forces to
do the electrical work in the Retarder Control Tower first. The parties are
in agreement that the Scope Rule covers “electrical and communication equip-
ment systems” as well as traditional “signal” systems. The work performed
by the outside forces involved eleetrical work as distinguished from purely
signal work but it is within the Scope of Paotiticner's agreement.

Carrier is a switching and termiral company which employs approxi-
mately 675 people. It operates in the 8t. Louis-East St. Louis switching dis-
trict. It became engaged in the construction of a completely new automatic
retarder yard, the site of the dispute, in 1962, The program entriled the ex-
penditure of some $7,000,000.00. The Retardsr Control Tower hercin had a
total construetion cost of $237,000.00.

On March 28, 1964 a conference was held between Carrier and Petitioner
during which Carrier explained the need to contract for the construetion on
the seven story tower and confirmed its position by letter dated April 21,
1964. In essence Carrier explained that it did not have the force nceded to
perform the eleetrical work in the building and that it had been unable to
recruit forces to perferm the work involved., Carvier stated that the only work
to be withheld from Fetitioner was the electrieal work but sueh work as
installing cables to briag the sources of power to the power switch gear box
in the building as well as all the wiring of the process control systems,
switches, ete. would be reserved for Petitioner. Petitioner does mot dispute
Carrier’s statement but contends that Carrier was not justified in contracting
the work out because, among other things, Carrier had sufficient time to
build up its forces in anticipation of the construction. Carrier rejected Peti-
tioner’s pesition. The coniract was let to a General Contractor to econstruct
the Tower. The General Contractor sub-let the electrical work to an electrical
contractor. The Contractor’s electricians spent 1132 hours during the period
noted above in the performance of the disputed work., During the same period
Signalmen were paid 8689 hours at straight time and 418 hours at the over-
time rate.

Petitioner’s position is essentially that Carder should have reserved the
eleetrical work done by the sub-contractor for Signalmen. In effect Carrier
would have had to act as the electrical sub-coniractor, There is no requirement
that Carrier iragmentize the job. The only work covered by the parties’ Agree-
ment that was given to the outside conirsctor was that necessary to the con-
struction of the building. All other coverecd work wasg performed by Carrier's
empleyes, it not being necessary 1o the censtruction. In our view we find that
the construction of the Tower from the ground up was of sufficient magnitude
to have taken it outside the contemplation of the Scope rule in the agree-
ment and therefore Carrier was free to excerige its managerial prerogstiveg in
contracting the work out. Award 4158, 13090, 18931, and case cited therein.

On the hasis of the foregoing we will deny the claim as it relates to the
usce of ountside electrical forces in the Tower.

We believe to the contrary with regard to the use of Section men in their
performance of Signalmen’s work. Here we do not have the problems which
confronted Carrier in the construetion of the Tower, This was railread work,
albeit caused by the expansion program. It caunot be justified by asserting
that the use of section men to help sighal men is a long standing practice on
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the property. The work has been vesyved exclusively for Petitioner and Carrier
could not remove it from the asgrement without a superseding agreement giv-
ing it that right. It has been held that the contract is superior to the practice.
{Award 45634) Accordingly we will sustain the claim as it relates to the use
of section men doing Signalmen’s work. The record shows that 566 hours
were devoted to the work by section men. This is not disputed by the Peti-
tioner, thus the Claim is allowed for 566 hours at the pro-rata rate. {Award
15689)

Pursuont to Transpovtstion-Communication Hmployes” Union v. Union
Pacific Railread Company (385 U.S. 157 the possible intervenor in the matber,
Brotherhood of Maintenance of Way Employes, was notified of the dispute
and invited t0 make a submizsion to this Board. It responded that it was not
2 party in interesi in the matter and would make no submissien, In view of
this unequivocal disclaimer of interest we have discharged our obligation
under the above cited case by finding that the aseignment of Section men to
do Signalmen’s work was in viclation of the Agrecment,

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are respec-
tively Carrier and Employes within the meaning of the Railway Labor Act,

a8 approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the dis-
pute involved herein; and

That the Agreement has been violated.
AWARD
Claim sustained as pedicated in the Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of THIRD DIVISION

ATTEST: E. A. Killeen
Executive Secretary

Dated at Chicago, Illinois, this 28th day of April 1972,

Concurring Opinien in Award 19156, Docket SG-15912

Qur concurrence In Award 19156 does not include the holding that, with
reference to electrical work, “There is no regnirement that Carrier fragmen-
tize the joh"” and that “# * * the construction of the Tower from the ground
up was of sufficient magnitude to have taken it outside the contemplation of
the Scope rule * * *)'

When the Carrier and its Signalmen made the comfronting Agreement
they reserved the work in dispute to those employes, as the award correctly
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states, They did noi, in any way, indicate that they contemplated any exception
whatsoever, This Board was established solely for the purpose of interpreting
and applying Agreement; it is not empowered to change those Agreements
through the guise of an award as has occasionally, and again here, been done.

That part of the award covering work performed by Maintenace of Way
forces is eompletely correct.

W. W. Altus, Jr.
W, W. Altus, Jr.
Labor Member

Keenan Printing Co., Chicago, Il Printed in U.S.A.
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