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clememt P. cull, Referee 

PARTIES TO DISPUTE: 

BROTEEREIOOD OF MAINTENANCE OF WAY EMPLOYES 

LOUISVILLE & NASEVILLEl RAILROAD COMPANY 

STATFdfBNT OF CLAIM: Claim of the System Committee of the Brotber- 
hood that: 

(1) The Agreement wan violated when the Carrier used a me&chani- 
cd department employe instead of Bollgrader Operator Aubrey bforris 
to operate a bullgnder on August 11, .14, 15, 18, 17, 13, 21 and 23, 
1967. ‘(System file l-%/E 304-11) 

(2) Bull-grader Operator Aubrey Morri8 be nllowed fifty-three 
(63) hours’ pay at tbe bullgrader operntor’t rats bacansa of tbi, viola- 
tion referred ta in Part (1) of this claim. 

EMPLOYES’ STATFsMENT OF FACFS: The claimant has established and 
holds seniority in Seniority Rank 3 of the track sub-department a8 of Decem- 
ber 3,1946. 

During the period from August 11 through August 33, 1967, the Carrier 
used Do bfeebanical Depnrtment employe, who had no seniority within the 
M.si,,tenance of Way and Structures Depnrtment, to operate s bullgrader that 
wps being used in the repsir of a road erosatig located in the vicinity of the 
Round House and shops at Radnor Ywd, Nashville, Tennessee. 

Inasmuch 8s bullgrader operators PTB cncompnssed within Rank No. 3 of 
Rule 3(a) of the Maintenance of Way Employes’ Agieement the work of 
Cpere.tinp a bullgrader, when it is used to perform Maintenance of Way work. 
is reserved to employes covered by that agreement under the provision8 of 
Rule 1 thereof which reads: 

(.Emphasie ours.) 

Chim was timely and pmperly presented and bandled by the Employes at 
all stages of appeal up to and including the Carrier’s bigbeat appellsts officer. 



The A~ement in effect betww, the two prrtisr to thh diepute &ted 
May ‘1, 1960, together with eupplemmte, emendmentd and Interpntetiorar 
thereto is by reference made e pati of thie Statement of Facts. 

CARRIER’S STATBMENT OF FACTS: Carrier% Rebr Sbo&m ere located 
at NatdwUle. Tennesme. The made and the cmaeings in the Shop ama were in 
such condition that repire were neoueuy, ‘and the bfecbanical Depertment 
borrowed n Bulldozer from the Mainteuance of Way Department to do the 
necessary scraping and gnding.. Tbeee mcw3e en+ croeeiuge am for use by shop 
men end slen truck, for deliwrIng eupplioa. 

A shop employe operated the Bullgrader. end tke employer ckimed tbet 
this WPB B violation of the Maintenance of Way Agreement of Yay 1,1960 (on 
file w&b your Division and by reference made a part of thie eubmieeion). Carrter 
saw no basis for ti cldm and it wee denied. Comrpondence exebanged tn con- 
nection with the claim Ie &own by Cerrler’e attached e&bite “A” through “H.” 

(Exbibitd not npmduc%I.) 

OP7NION OF BOARD: The dispute eroae when Carrier, on Auguet 11.14. 
16, 19, 17, 18, 21 end 23, 1967, eeeigned a ehop man. from +J.e Mechanical 
Dcpertment. to do ecraping and grading of oreasings end loads in tbe~ekop eres 
at Naehtilled, Term., with e bullgrader borrowed from the Meintenanm of Way 
Deperhnent. 

PM.WXLCI~ contenda that the work of scraping and grading of croeeinge and 
mads ia covered by its Scope Rule wnhleh nrds ee folIowe: 

“Sobjst to the uceptione in Rule 2, the n&e’ conteined berein 
ahAl pirem the houre of service, working conditlone, and nto. of pay 
for all employee in eny end a11 subdepm4ment.e of the Yeintensnca of 
Way and Stmctwee Deptient, npredented by the Bmtherbood of 
M&&enenca of Way Employee. and eucb employee ehall perform ell 
work in tbe meintenane~ of w.y end r&uctnree departanent.” 

C&tier does not dieputa ecope rule avenge, however, it contended, on 
the property, tbet itr wttonr were proper under Rule 2 (f) of tbs wmement 
end tberefwe the, work IV.. not excInaively neerved for Employee. Rub Z(f) 
reads PI followr: 

“The nilsad sompnny may cnntllct work when It dote not have 
edequete equtpmmt laid up end forcse laid off, sufficient both in num- 
ber and ,kfll, wftb wbicb the work mey be done.” 

The record rsveah that ths aeeignment herein we not made pureumt to 
Rule 2(f). 

Carrier’s dnfenm ie in effect an &miedon that the work in dispute is 
reeavsd for the Employee benin, Where, by agreement, putka created a 
limited ekception ta P rule, w&b ie effective only when ite turns M met, the 
exception doee not defeat the rule. On the contrary it retnforcee it The need 
for tb exception proven the vitality of the Rule. There would be w need for 
an exception if then had not bMn a contrOlliD RUh In t-b fht place. 

Accordir&, we find that the righta Carrier ban under Eoh B(f) do not 
deatroy the ercludviitg enjoyed by Petitioner under ite Scope Rule. 
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As to the assignment of the shop man, Carrier contends that as it had 
certain rights to eonhan out work under Rule Z(f), it also had the option of 
assigning the operation of the tool involved (the bullgrader) to B qualified 
employe under my agreement. We find that Rule Z(f) merely gives Carrier 
the right to contract out undo c&in limited circumstancea. non of which are 
present here. and does not give Carrier the righi it asserta. In this connection, 
it is a recognized rule in the con#hnction of contracts that where one or more 
exceptiona to a rule are expressed no other or further exeeptiona will be implied. 

HaPing found +&at the scraping and grading inwIved is covered by the 
Scope Rule of the herein agreement it appears logical thUlat th0 person to be 
assigned should come from among the Einpicyea for whose benefit the agree- 
ment was made. That, of eouxe, would be the bullgrader operator which clarai- 
fixation is ap&fieaUy covered by the azreemont. It rould be illogical ta r~er~e 
scraping and grading for performonce by Employes under the agreement and 
then contend that emplown from any class, under any agreement, who were 
capable of operating the machine, could he aasipned. Tberefor=, we are of the 
opinion, that Awad 19098 has relevance to the huein dispute. It reads in part 
DI follow8: 

“Therefore, the character of the work performed by the machine 
would determine tha craft from which its operator was drawn.” 

Having found tint the work in dispute is reserved for Employcs herein we 
further find that the bullgrader operator should have been nssigned to perform 
the work rather than the shop man. Accordingly, we will swtain the claim. 
(Award ISSSS.) 

This Board has mtified the Organization representing the ahop mm, who 
prformed the work, of dispute and invited its pnrticipstion. That OrgaGation 
has declined to participate. However, despite the declination we kwc discharged 
our responsibility under Ranaportption-Communication Emplo~8s Union v. 
Union Pacific Bailmad Company (395 U.S. 157) hp finding that the asusigmnant 
of the shop man to do the scraping md grading violated Petitioner’s agrea?ant. 

FINDINGS: The Thii Division of the Adjustment Board, after giving the 
partie, to this dlsputs due notice of hearing thereon, and n’pon the whole record 
and all the evidence, finds and holds: 

That the Carrier and the Emplwes irivalwd in this dispute are rupee- 
tip& Carrier and Employa within the meaning of the IWlway Labor Act, PB 
approved JUM 21, 1924; 

That this Division of the Adjustment Board has jurisdiction over the dis- 
pute involved herein; and 

That the Agreement was violated. 

AWARD 
Claim sustained. 

NATIONAL RAILROAD ADJUS-RdENT BOARD 
By Order of THIRD DMSION 

ATTEST: E. A. Killeen 
Executiw Ssretaw 

&ted ah Chicago, Illinois, tkin 22th day of April 1972. 

K.z.mml Printiw co., Chicago, Ill. 
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