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PARTIES TO DISPUTE: 

STAT%BPENT OF CL4alM: Claim of the  General Commihtee of the 30th- 
erlsood of Itailroad Sigrlalrnan o?: the F A e  Laclmwanna Railroad Company: 

On behalf of Rei-larder TechnXan L. H. Tegler for pay for all 
time Ioslt, antd other benefits, betn-een July 28, 1969, and March 16, 
1970, account being improperly held out of semicc.  (General  Chair- 
man’s File: 354. @marrier’s File: 172-SIQ) 

EMPLOYES’ STATEMENT OF FACTS: This dispute is based on our 
contention Carrielr improperly held Claimant L. H. Tegler out of  service  be- 
tween July 28, 14611, and March IG, 1970, wheJn it  failed and/or  refused to 
permit him to roturn to service pmmptly after illness absence  even  thoush he 
was examined by two doctors vho gave him a releasme for normal duty. He 
was prevented from xetuming to service at that time by the Carrier’s  Chief 
Snrgelon who made $hat  decision without examining him. 

There is an agreement in effect betrveen the parties to this dispute beay- 
ing an effective  date of March 1:  1953 which, as amended, is by reference made 
a part of the record  herein. 

Mr. Tegler was the incumbent of a R@tal.de Technician position  at Bison 
Yard, East Buffalo, N e w  YorB. On June 3, 1969, he was admitted to a hos- 
pitKI1. with a back problem,  put in traction, treakd, then released dune 16, 
1969. Uwing this  absence, he was consider4 on leave of absence  under the 
second sentence of Rule 47 which is quoted hem %or ready refwenee: 

“Leave of Absence 

Eule 47. Upon request, employes may be Sven leave of absente 
by proper authority for six (F) months or less and will retain their 
seniority  rights. Employes absent from duty on account of sickness or 
disability will be  considered on leave of absence until they  are able 
to return to duty. Employes failing to return  before  their  leave of 
absence  expires will lose  their  seniority, unless pxoper extension has 
been  obtained. An employe absent on leave who engages in outside 
employment will lose his seniority. Notice of leaves of absence will 
be furnished  local chaimw.’ 
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was waiwd i n  lie,l or‘ a ~;ersmsl esalnination of claimant  by  the 
Chief  Surgeon. 

Exhibit ‘*J? - Lmeitter dated December 30, 1969 froin  General 

Chief  Engineer. 
Chainnan to Gewm.1 iVluntzger-I,abur Relations  appealing decision of 

Exhibit “Q” - Lcttey iilated Januxry 6, 1970 from Chief  Siurgeon 
to General Ghairrnan cnn:fio.rning phyeical  examination on December 
4, 1969 at which  time  claimant zd:-ised he had also bem hoepitalized 
for coronwy azke7:y di’aease, thexefore,  further  reports were required. 

Exhibit “R” -- Lcttw: dated February 27, 1970 from General 
Muna,ger-Lahor Relations to G,eneral Chdnllan denying  claim. 

Exhibit “S” - L~iAer deted dp5l 16, 1970 from General Man- 
ager-labor  Relations to General  Chair-man  conffrming  c’onfwence 
denial of March 18, 1970. 

Exhibit “T” - Lztter  dated M a r  11, 1970 from General Chairman 
to Gcnsrul Manager-L~abor Relations. 

Exhibit “U” - Lcbtw dated Jnne ?.F, 1970 from General Man- 
ager-labor Relations ta General  Chairman. 

As shown in Camie+r’s  Exhibit “Q,” claimant was examined by the Chief 
Surgeon on December 4, 1969. Also, at  Carrier’s  request,  claimant was ex- 
amineld on December 4, 1969 by Orthopedic Surgeon D’r, IC. S. Alfred and 
Cardi,ologi,st Dr. G. F. Feil. Upo~n receipt of reports from the foregoing Doc- 
tors and an cxanlinati,og of records  fnrnished  concerning  clximmt’s  coronary 
artery  disease h,latory, claimant WT‘ZE qualifie3 for service on February 16, 1970. 

(Exhibits not reproducc,d.) 

OPINION OF BOARD: CIIailn  is based on conkaltion Wzt Carrier held 
CLimant out of service beltween July 2s: 1059 and March 16, 1.970 when it 
refused tmo allow him to  return to service promptly  following an illness. 
Claimant alleges  that two Doctolrs had  given him B reletase to return  to duty, 
but he wa,s prelvented fr~orn returning  by  Ca~rier’s  Chjef  Surgeon who made 
Uhhe decision, t,hough he did  not personaEy examine him until December 4, 
1969, approximately  six months after his  illness. 

Carrier  contends  that  the  claim  should be dismissed as the Organization 
faile,d to follow  tiho  applicable  ‘‘Under;tanding 011 Physical  Re-examinations,” 
but,  in any event, Carrier had the  sole  Tight  to  dettermine the physical  quali- 
fications of its employes and such determination shodd not be  overtnrned by 
this Board. 

We clo not agree  with  Cayrier’s  contention  thak  the  Organization fail4 
to  follow the “Underst.anddng an Phg;sical  Re-examina,tions.” The General 
Ch,airman’s letter of November 12, 1969, to Clarrier Chief Surgzon Mishler 
requelsting claimant to be  examined by a neutral doctor, as well as  the Gen- 
eral Ohirman’s lebter to nlishler on Clctob-r 18, 1969, together  with the writ- 
ten  au%horizntion by Claimant to release all inlormation  that Dr. Mishler  had 
1:elartive t~ Claimant’s physical condition, amounted to substantial  conlpiiance, 
in oup opirrion, with the rcquh.ements of tEie “Understanding on Physical Rsz- 
examinations.” 

19192 7 



.However, since Clamim’s Chief Snrgeon did m t  “summarily refuse to 
follow this probedure,”  the  claim is distinguishable from Award 16928, and 
that c a m  i,s not disyoaiEve of the claim hsrcin. Thm, mw must determine 
whethex the Chief Surgeon acted in an arbitrary or capricious manneT in 
refusing to allow Claimad to return to semice earlier. 

‘It is uncontroverted that on Augu~t 6, 1969, the Chief Surgeon qualified 
Claimant for sedenhry work. Furthermore, on October 21, 1969, Dr. Baker, 
Claimant’s personal  physician advised the  Chief Surgeon that  Claimant’s lift- 
ing should  be limited to 35 60 40 pounds. However, there were no light duty 
psitions available to Claimant, nor was Carrier required to establish such a 
poaibion. Thus, it was the medical judgment of the Chief Surgeon as well as 
Claimant’s pmsonal physician that. dicbaated the  decision +a hold Claimant out 
of service until he  had fully recovered from his  condition. If Dr. Baker’s 
medical opinion had been dii’fmnt, the result hewin  might also be different, 
bnt since that is not so, w o  are compelled to deny the  claim. 

FINDINGS: The Third Division of the Adjustment Board, upon the wh,ole 
mcord and all the evidence, finds and holcls: 

That the parties waived om1 hearing; 

That the Carrier and the Employes involved in this  dispute are respec- 
tively Carrier and Employes Mri’hin the meaning of the Railway Labor Act, 
as approved June 21,1934; 

Tha6 this  Division of the Adjustment Board has jurisdiction over the 
dispute  involved  heroin; and 

That the Agreement was noli; violated. 

AWARD 

,Claim denied. 

NATIONAL RAILROAD ADJUSTMENT BOARD 
By Order of THIRD DIVISION 

ATTEST: E. A. Killeen 
‘Executive Secretary 

Dbted at ,Chicago, Illinois  this 12th day of M a y  1972. 

Keenan Printing Go., Chicago, 111. 
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