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PARTIES MDISPGTE: 

STA-TSJSNT o? CLml: 

xATIoxAL BAILwaD ArJJIJm BoAlm 
Avvd mabcr wm 

mIID DIVISIOls Docket no&u cb-19736 

Alfred K. Brent, Referee 

(Brot4erhood of Railway, Airline end St-hip Cle&, 
[ Frei&t Hendlers, Express & Station Erployecr 

(Ihe BaltisDn end Ohio R~il.road Cow 

Claim of the System Camaittee of the Brotherhood (GLi708l) 
that: 

(1) Carrier violated the rules of the Clerks’ Agreeacnt uhen it 
- dismissed &. J. P. Giovinazzo from the service of the coupmy on Septaabar 

27, 1568. 

(2) Mr. J. F. Giovinazzo shell, be paid one day's pay (at t4e rate 
atteched to position of Janitor) for AuSust 28, 1568, and each SUbSeqUent date, 
5.-e per week (ucept for the period September 18 to September 27, 1966) 
uutil he in restored to the service of Carrier uith ell ri@s unimpaired. 

oPmIoHOPImARD: OnSepteaber2,1~thecldmnt no ChArgod wlth IeAvlPg 
Company property prior to termination of duty, falsfrSlly 

work report8 us3 neglect of duty mAugrrst15,1568 and AuSust27,1%8 aud 
wag gim~ PotiCe t0 appear for en iPTWtigAtiOB cn SephabW 5, 1568. At the 
requert of the Ia8l chsirnan of the Clerk's Organization, these inveuti(ptiom 
were poetponed until September 16, 1566. Investigations mere held on Septcaber 
l6 md 17, 1568 U on Soptaatber 27, 1568 the claimant was advised that he ma 
die&reed from the Carrier's scrv%ce. 

The OmCatiOB chlms that these imestigations were imprope&? 
djonmed in wiolaticm of Rule 47(a) of the Agreement between the parties aad 
that Rule 47(i) of the Agmeaent only provides for adj oummnte beyond t4e ten 
dapdod when there Is t&ualagreucntbetwenthe ManaSemntand the General 

. The Orgurizatim contendsthatthese investi&ions wouldbye been 
timlyheldlf theyvere held on September12 and 13,1968 rather than on Sep- 
tember 1.6 end 17, I@. 

The procedural objections by the Orgenizatloa are not impressive in 
tiew of t4e fact that the request for adjo unment wan lnltibzd by the Local 
Chairmen of the Clark's Organization end was intended to l ssirt in the prerren- 
tation of the claimant's case. 

!fhe Cerrler’s camplaint that the cl.dmnt was off the property 0 
August 15 end A-t 27, 1568 is aitigted by the fact t4at the trdmmster 
4ad condoned riaUu offenses previously, on ear@ 20 occasione. Tne Carrier 
4ad the respcarribility of indicating to the clainant that it would no lo-r 
condone his beiw off the property during wortirrg hours. Since them wae no 
uunin~ to the claimant prior to hi8 termination, the punishment is ucessive. 

, :/.. ./ 



Award lhmbu 19&88 WY 2 
Docket Humbcr CL-lq& 

“Awards of this Board, impressive in nmbcr, have held that tb 
severity of puuirhmtnt must be reasonably related to the gratity of the offense. 
We hwe repeatedly observed that misdesteanors do not require life renteneee. 
w erperfenee has demonstrated that certainty of punishment is usually mre 
of a deterrent to wrongdoing than the severity of the penelty.” (Award #l8Dl6, 
Referee Quinm) 

The Board therefore directs that the claiamnt be restored to aMIce 
of the Qrrier with seniority end other rights unlmpaired~and tnbt~l&a”&ord 
indicate that he was given a two-weeks suspension without pey, for beiq off 
the property without permission. Under Rule #7(g) of the Clerka’ Agreslmt 
the claiment would be entitled to receive lost wages, less the amount of earnings 
in other employment during the time Out of service. He therefo&$h8LI%e CEI& 
pensated for au lost wages, less 2 weeks unpaid suspension, end less any cam- 

pens&ion earned by the Cladrant in outside employment. Interest shall not he . 
1.7. ,, : ,. 

FINDIlUS: The Third Division of the Adjustment Board, upon the uhole r&&d 
end ell the evidence, finds and holds: ., ..,:, 

That the ,parties waived oral hearing; 

That the Carrier and the Emplops involved in this dispute ar$ 
reqwt,imly Carrier and &qloyes within the meaning Of the Rsilimy Lsbor’Act, 
88 approwd June 21, 1934; I ,I;:!.- 

That this Division of the Adjustment hoard has ju’isdi&?on.‘Uver the 
dispute imalred herein; and -CT:: ~:~ 

That the Agreement was violated. ~. .~.I 
- . :... f 

A W A R D 
: 

Cl.da to be modified in accordance with the Opinion: ‘~ 

UTIoNAt RAIMMII ARTILSW BWRD 
By Order of Third Division 

*TfW:~ 
Executive Secretkl-y ,, <. 

Iatcd at Chicego, Illinois, this 17th dcy of November 1472; 

- . . 
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CARRIER VEXBERS' DISSERT 'IQ AWARD NO. 19488 
mcKET r:o. CL-19736 

On April 11, 1967, Carrier offered to reinstate l:ne claimant on a 
leniency basis vith no pzy for time lost; however, the offer was not accepted 
and Carrier declined the claim in its entirety. 

This Board has, on nunxrou~ occasions, issued Awards to the effect 
that claimant-, hed FUR &Z&ion to nitigate dun~ag~~ cnnd, by failing to accept 
Carrier's cc.;:promise proposal, they unnecessarily added to the damages. 

The majorit/ in zhis cze unnecessarily compounded Carrier's liability. 

The irr.position of discipline is within managerial discretion end 
leniency is n ratter ?rope.ri~ within the proviwe of the Cxrier. Therefore, 
the majcrity clczrly erred il substituting its judgment for that of the Carrier 
!.n the instant dispute. 

We dissent. 



LABOR MEMBER’S ANSWER 

C~.RRIER E&EjiBERS’ DISSENT zz AWARD NO. 19488 (CL-19736) 

The Dissent of Carrier Members is neither justified nor 

supported by either the record or the Award. It is so palpably 

erroneous it requires correction. The Dissent seeks to im- 

peach the Award on the ground that Carrier’s so-called “offer” 

to reinstate Claimant on a leniency bacls should have been con- 

strued as an opportunity for Claimant to mitigate damages which 

was refused at his peril. The acceptance by Claimant of Carrier’s 

“generous offer” of “leniency” would have r,ieant that Claimant 

wouid have lost approximately seven months’ wages, and piould have 

implied a ~;cog:rftioe of substastSa1 guilt on the part of Claim- 

ant. Tile offer v!as not unconditional, nor ?!as it made %ith the 

understanding th;lt the monetary portion of Claimant’s claim :si;uld 

be pursued. It iias properly rejected and the rejection does nst 

create a failure to mitigate damages. 

The second paragraph of the Dissent improperly states: 

“This Eoard has, on numerous occasions, issued Awards 
to the effect that claimants had a%Tbligation to 
mitigate damages and, by failing to accept Carrier’s 
compromise proposal, they unnecessarily added to the 
damages .” (Underscoring added). 

Four Carrier Members signed this Dissent; one would think that 

at least one of the four would be in a position to provide at 

least a single Award Number covering the “numerous O*CS2SiOnS" 

zlluded to. Obvlo;sly, it is easy to generalize, but an attempt 

to impeach an Award should be precise and offer evidence to 



support generalities. There are Awards on this matter; for in- 

stance, Award No. 13685, Referee Coburn. Here, it was held. . 

"'**Her acceptance of the June 29 offer would~ have 
constituted a request for lenierlcy and, consequent- 
ly, an admission of guilt which, in turn, would have 
furnished the Carrier with an air-tight defense to 
the claim when later considered by this Board." 

Referee Brent's dismissal of Carri er's leniency argument in the 

instant case is compatible with Referee Coburn's conclusions 

cited above. 

The third paragraph of Carrier Members' Dissent accuses 

the Majority of unnecessarily compound?ng Carriar's liability. 

This is sophomoric rhetoric attempting to blame someone else for 

one's own shortcomings. The Carrier created their own liability 

by preferring flimsy charges against a long-service employe, 

holding an Imperfect investigation, and dismissing him for what, 

at best, would be considered a minor discretion. Carrier com- 

pounded Its own liability by refusing to sensibly settle the 

matter on the property before the dispute was referred to this 

Board. 

The final paragraph of the Dissent accuses the Majority 

of making a mistake and substituting our judgement for that of 

the Carrier. In dismissal cases of this nature, the Railway 

Labor Act clearly gives the National Railroad Adjustment Board 

complete and full authority to find a violation of the Agreement 

where the Carrier was obviously wrong. Obviously, if we were 

unable to do so, there would never be a need to bring a dis- 

-2- LABOR MEMBCR'S ANSWER TO CARRLER 
MEMBERS' DISSENT TO AWARD i9';88 
(~~-19736) 



cipline case to this Board. 

The Dissent Is 'unsound , unsupported by authority, and 

Is pure and simple gibberish. It detracts nothing fr m the 
P 

derision in Award 19488. 
I 

-3- LABOR MFZBER'S ANSWER TO CARRIER 
MEMEERS' DISSXIT TO AWARD 19488 
(CL-197361 


