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THIRD DIVISION Docket Number MW-19571

Irwin M. Lieberman, Referee

(brotherhood of Maintenance of Way Employes
PARTIES TO DISPI’TE:  (

(Norfolk nnd Western Railway Company (A&P Regions)

ST~T???TEYT  OF CIAIM: Clnin of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when, without prior notifica-
tion to or discussion 2nd agrccmfnt with General  Chairman J. H. Bowen, it used
outside fcrces to perfern work q,n Pier 6 on June ‘29 and 30, July 1, 3, 4 and 5,
1970 (Systm File KW-LP-70-Z).

(2) B&C  employes  W. S. Williamson, L. L. Simmerman,  A. D. Gilbert,
R. E. Lee, 1.1. Lee, T. E. Pritchard and T. R. Southworth each be allowed pay
at their respective strni-,ht-time  rates for an equal proportionate share of
the total number  of can hours cqended  by outside forces in performing the work
mentioned in Pert (1).

IPINION OF DC!=: The Organization contends that the Carrier violated Article
IV of the May 17, 1958 National Agreement when it failed to

give notice to the Organization before  contracting out the work of repairing the
No. 1 Loader Ct Pier 6 from June 29 through July 5, 1970. The work involved the
rcplaccncnt  of n sFroc!:et scar and work incidental to that effort. It is undis-
puted that Carrier failed tq give the notice required by Article IV referred to
above.

In its defense, the Carrier a.sserts that Clairr.ants  had neither the
skills nor the equiFz?zt  reqJircd to perform the work in question; however,
Carrier presented no evidxcc  in support of its assertion. Carrier also con-
ends that the Claimant0  were fully clployed during the period in question and
lost no earainzs,

This Coxd, in Award No. 13305 (followed by a long line of concurring
decisions) rcfuscd to accept the argument  that the Organization must prove “ex-
clusivity” prior to Carrier being required to give notice under Article IV. We
reaffirn thnt reazoninz  and therefore sustain Part 1 of the Claim.

Ide arc reluctant  to treat blat+nt violations of contractual rights
by simple rcprizzrnd.  Ohviously, calculated violation  of the contract, such as
in this case, cxxxot  lecd to a constructive relationship between  the parties,
as contemplated  by the Act. HOT.?CVCK , sin-e  Claimants suffered no monetary  loss,
we shall follow Awards 18305, 13687, 19153 and many others, in denying rart 2
of the Claim.
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