NATI ONALRAILROAD ADJUSTMENT BOARD
Award Nunmber 19577
THRD DIVISION Docket Nunber MM 19590

l[rwin M Lieberman, Ref eree

(Brotherhood of Mintenance of Wy Employes
PART| ES TO DISPUIE: (

(Louisville and Nashville Railroad Conpany
STATEMENT OF CLAAIM  d aimof the SystemCommittee of the Brotherhood that:

(1) The Carrier violated the Agreement when it refused to allow
the members of Gang:51 the actual meal and m|eage expenses incurred when a
relief cook was not provided during the cook's vacation from Septenber 24
through Cctober 23, 1970 and from Cctober 26 through November 6, 1970 (System
File Nos. 1-23/E-381-6 and E-560-6).

(2) The Carrier again violated the Agreenent when it refused to
reimburse the menbers of Extra Gang No. 150 for the actual cost of neals taken
when a relief cook was not provided during the cook's vacation in 1970 (System
File 1-23/E-560-11).

(3) J. C. Broyles, Jr., Johnny S. Stevens, 0. T. Perkins, Carence
«. Tankersley, Jack E. G een, James M Jernigan and 0. Crowe each be paid
their expenses as itemzed on the expense sheets they submtted for the peroid
fromo/24/70 t hr ough 10/23/70,

(4) T. L. Stevens, Jr., 0. Crowe, C. H Tankersley, J. S Stevens,
J. M Jernigan and 0. T. Perkins each be paid their expenses as item zed on
the expense skeets they sutmitted for the period froml0/26/70 through 11/6/70.

(5) C H.Johnson, E. Travis, R Hole, C D Madows, A A Taylor,
D. Boyle, F. Wilson #6, M G, Foster, B. Wodring, W B. Shields, G E Carver
and A Adans '(all assigned to Extra Gang 150) be paid their-actual necessary
expenses when a relief cook was not provided during the cook's vacation be-
gi nning on Novenber 30, 1970.

(6). The Carrier further violated the Agreement when it failed tO
provi de a cook for AFE Gang No. 153 subsequent to April 1, 1970, except for
one week in February 1971 (SystemFile 1-12/E-560-12).

(7) ‘Each employe assigned to AFE Gang No. 153 be allowed the differ-
ence between the actual cost of their respective meals and the two dollars
($2.00) per day they were paid for meals by the Carrier for each day that
AFE Gang No. 153 is mot provided with a cook. (Employes assignedtothis
gang cm date of claim presentation were Janes . Downs, Charles E. Browning,
Robert D. Vaughan, Dennis L. Benbrook, Danny Harringtom, David Joe Lydi cKk,
~enneth Dal e Kerrick and A L. Fingers.)



Award Number 19577. Page 2
Docket Number MJ- 19590

cPINIoN OF BOARD: Caimants were menbers of either Gang 51, Extra Gang 150

or AFE Gang 153 and were required by their work to live
in eawp Cars chroughout their work week. Each gang had seven or more nen

imine the periods in question. The claimin this case involves four in-

vy momcasthenthe Carrier did not furnish a cook to the gang even though it
did Jurnich coc‘kxmr and eating facilities. In each instance the enployees
=2va poid a meal al | owance of $2. 00 per day but clained actual expenses.

Effective Qctober 15, 1967 certain provisions of the Award of
Arbitration Roard No. 298 were incorporated into and became part of the
zerking rules asreement. Two Of these provisions are relevant to this matter:

"RITE 49, |, (A) (£) One cook will be furnished for each
~~27 of seven (7) nen or nore, including the foreman.
nrristoat foreman and machi ne operators working with the
~-=~, Then the gang exceeds 16 nen, an assistant cook
7ill 'n furaished, and for 30 men or over two assistant
canls will be furni shed.

(%) (2) 2. If the railroad conpany provides cooking and
~~ting facilities but does not furnish and pay the salary
cr salories Of necessary cooks, each employe shall be
r2i1 a ==2al al lowance of $2.00 per day.

3. If the employes are required to obtain their
zaals in restaurants or commissaries, each employe shal |
he paid 2 meal al | owance of $3.00 per day."

The Potitionmer argues that Rule 49 1, (A) (£ is controlling and
Rule 45 1, () (a) 2 is applicable only when a gang consisting of |ess than
seven nien i S involved. W find nothing in the Rules and no evidence in the
record to sustain this last contention. The Oganization also argues that
past practice eupports its position and presents in its submssion a letter
dated June 22, 1571 from nenbers of AFE Gang 153 as evidence of this practice.
It is well estnhlished that we are precluded from considering this letter as
evidence since it was never presented during the handling of this case on
t he property. o further evidence appears in the record in support of the
past practice ar-ument.

Fer rcasons that are never nmade clear, Carrier in its subm ssion
concedes that mzmbers of A F.E Gang 153 shoul d have been pai d their actual

Loads

necegsary exnsnsces for the tine they were not furnished a ecook and only

allowed $2.60 par day. Wt hout speculating as to the reasons for this in-
consistent pasition, We shall certainly not disturb this decision of Carrier.
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Both parties agree, and are well supported by this Board's prior .
‘rrexds, that Special rules take precedence over general rules. Cur reading
of the pertinent rules |eaves no doubt in this case; the general rule is
alear in that Carrier will furnish one cock for each gang of seven nen or
mnra; the specific rule is also clear and unanbiguous in that if Carrier
r=cvides the facilities but does not furnish a cock each enployee will be
raid a neal allowance of $2.00 per day.

Ve find nothing in the Rules and nothing cited by Petitioner jus-
tifying the payment of actual meal expenses. W& are not enpowered to rewite
+n Rules; that task we | eave to the parties in negotiation. The clai mnust
ko denied,except as t 0 members of AFE Gang 153,

r1eiNss:  The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi t hin the neaning of the Railway Labor
‘ct, as approved June 21, 1934,

That this Divisien Of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was violated to the extent indicated in the QOpinion.
AWARD

Claim sustained and denied in accordance w th Opinion and Fi ndings.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

74, ééze

ATTEST: .
Executive SecCretary

Dat2d at Chicago, Illinois, this 30th day of January 1973.




