NAT| ONAL RATIROAD ADJUSTMENT BOARD
Award Number 19598
TH RD Dl VI SI ON Docket Number CL-19711

I[rwin M Lieberman, Referee

(Brotherhood of Railway, Airline and Steanship O erks,

( Freight Handl ers, Express and Station Employes
PARTI ES TO DISPUTE: (

(The Colorado and Southern Railway Conpany

STATEMENT OF CLAIM C aimof the System Committee of the Brotherhood (GL-7078)
that:

1. Carrier violated and continues to violate the Current C erks'
Agreenent, particularly Rule 34 paragraph (e) and the provisions of the Na-
tional Holiday Agreenment, when it assigned Messenger duties performed by the
regul ar messenger, to be perforned by Switch Cl erks and others on Holidays
and Messengers rest days, specifically Saturday and Sunday.

2. Carrier shall now be required to conpensate J. Marisco, First
Trick Messenger and BobbyJoe Esterbrook, Second Trick Messenger, their rate
at time and one-half for Thanksgiving and Christmas Day, 1970 and New Year's
Day 1971, in addition to all weekends therein, plus all holidays and weekends
hereinafter until this violation is corrected,

CPI NI ON_OF BQOARD: The Organi zation contends that Carrier utilized other than
Messengers to perform nmessenger service on three specified

hol i days and on rest days, and seeks additional pay for the first and second

shift regularly assigned Messengers for the specified holidays "in addition

to all weekends therein, plus all holidays and weekends hereafter until this

violation is corrected."”

Messengers on first and second shifts are regularly assigned to
work weeks of Mbnday through Friday. In a long line of Awards (see for exanple
Awards 17844 and 18346) this Board has held that work on a holiday is governed
by the "Work on Unassigned Days" rule (Rule 34(e)) and Decision No, 2 of the
Forty Hour Week Conmittee, which reads in part:

"Were work is required to be performed on a holiday which
is not a part of any assignment the regular enployee shall
be used."

Under the rules invoived, if mescenger service were required on the
first or second shift on the holidays specified, the regular incunbents were
entitled to be used. From our study of the record it is clear (and admtted
by the Carrier) that sone messenger work was required of clerks on the weekends
and holidays in question. The record does not show that enpl oyees other than
Messengers normal |y performed messenger work as a part of their regular assign-
ments* Carrier‘s Exhibit “C" dated April 14, 1972, is not properly before the
Board and may not be considered since it was not presented or raised during the
handling on the property.
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It is our deternination that the Clainants were the "regular"
enpl oyees underthe rule. W will sustain the claimto the extent of allow
ing paynent for a nmininumcall of two hours at punitive rate to each Caim
ant for each of the holidays specified in the Statement of Caim such pay-
ment being in accord with Rule 35 of the Agreement. However, there is in-
sufficient evidence in the record to justify finding a "continuing violation"
as to other holidays or rest days. Therefore, we shall deny that part of the
claimreading "in addition to all weekends therein, plus holidays and weekends
hereinafter until this violation is corrected.”

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enpl oyes invelved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Ac
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.

A WARD

Claim sustained to the extent indicated in the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BQOARD
By Order of Third Division

ATTEST: k

Executive Secretary

Dated at Chicago, Illinois, this 14th day of February 1973.
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