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fredarick R, Blackrsll, Refere=

( Brotkerhood Of Mai nt enance of Way Explovas
paaryes TODISPUTE: ( _
( Chicago and st ern | ndi ana Railxrcad Company

srazremrr OF QARS:  Claim of the System Committee Of tha Rrot herhood that:

(1)  The Carriar violated the Agreement when, without prior notifi-
cation to or discussion and agreement with General Chairman il. Caputo,ltused
outgida forceat O pave (bl ack top) the Buraham Avenrua Cresasing onMay 8and 18,
1970 (Systen File 410-Mof#),

_ (2 The Carrier viol ated provisions Of ths Railway Labor ACt When
it fail ed and refusedtospecifyatime date and pl ace for ecenference as re-
quest ed by General Chairwan Caputo within a | etter dated November12, 1970.

(3) BB Foremsn B. CGrulh%e, Carpsnters Z. Potars, J. Tatinger, H.
Buwalda, J. Quinn, J. Moskel, F.Gaydich, D. Baaile, V. Evans and Carpenter
LeaderP, Vagielsii each te al | owed si xteen (16) hours® pay at thsir respectives
striight-tine ratea and four (4) kourstpay at their raspective tine and cre-
hal f rates becauaa of tha af oresai d viol ations.

oPIMIoN OF POARD:  Thi s dj sput e srisas under Agreemeat batween the parties
effective april 15, 1940.

On the two cl ai mdatas Carrier usedcutside forcer, to pave or bl acktop
t he Barnham Aveme Crosaing, The outside forces consiazted Of ten (10) men WhO
worked tight (8) hours on May 8, 1970 and twelve (12) hours en May 18, 19' 70.
Claim | S made tbat ten (10) Bridge and Building emplayea shoul d Et pai d sixteen
(16) hours straight time and four (4) hours overtime account the work being
improperly performed DY parsons OUt Si de the Agresment.

 Ths basis of the claim ia that Carrier allegedly violated the vané
tory notice requirexents of Article Iv of the May 17, 1568 Maticnal AQreenent
which, i n pertinent part, reads as follows:

"In the evant a carrier plansto contract out worik within

tha scope of the applicabl e schadule agresment, thecarriar
shall NOti fy the Gemeral Chairman Of thr orzanization i nvol ved
inwiting as far in adranca Of the date Of the contracting
transacticn as i S practiasble and in any event not less than
15 days prior thereto.

| f th2 Gazaral Chairmsn, Or his representative, requests a
maeting t 0 di SCUSS matters relatingz t 0 t he sai d contracting
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transaction,t he designated representative Of ihe
carri er shall presptly meet with him f Or t hat e,
Sai d carrier snd organization representativas Sﬂal [ .
zake a JOOd faith attempt t 0 reach an underatanding
concerningsaid contracting, but i f no under st andi ng
is reached the carrier may nevertheless proceed with
aaid contracting, and the organization may file and
progressclaims in comnsction therewith.

Nothing in this Article |V shal | affect the existing

ri ght 8of either partyinconnection withcontracting
out. Its purposeis torequirethe carrier to giva
advance notice and, i f requested,t 0 meat with the
Central Chairman Or hi S representativest 0 discussand
i f poasible rsach an understanding | N cormsetion thara-
W th.

The record contains NO denial Of other mantionby Carrier Of the
Organizationscl ai mthatCarrier failed t o give notice aa veauired by Article
If\/. Accclrrdingly, we find that Carrier didinfact ecemis the allegsd viol ation
of Article Iv.

Carrier's dafenses cn tha claim iz that the dispzutad work ia not
exclusively reserved t 0 Maintapanc= Of Vay emplarzes, nod t hat thepavi ng pro=
Jectinvolvedspeci al i zed work f Or which it lacksd t he requisits muterials,
skill, end eouipmant,

W £ird NO merit i N Carrier's coatentions. Tha proposition that
exclusivity of worki s not invol ved in an Articla IV dicpute | 6. weld Settl ed
by Prior awards, 2nd varranis NO further discussicn. Soe Anards 18305 (Dugzan)
and 19329 (0'Prien)., As to the specialized matura Of the vork,andt he Carrier's
| ack of requisits materials, skills, and equiprent, these matters, on the racord
befere us, ot by regarded as pere asserilonms by Carrder which are not sunported
by prebativo cvidenes, U2 also NOt 6 that these rmatiers art mere epprepriately
cenatdored undez Arti cl e IV tafore ratheritiim after the work is parformed by
outsica foreea,

Tstusanow to Carrier's contentions t hat claizants were on duty and
vndoe pay &3 a2 claim dates, [hwmerous PriOr Awards hol d that ecomersation
fer an fxdiela IV violation chall ks on the basis of actual lesses only. (Avards
12205 end 19329}, On ta2 principle Of sinre decisis wa shall apply herein the
tulings Of thazo primamzards and, thus, washall demy the claizms for pro rata
pay for tbe t3m: claimanis vare cn duty and undar pay.

The elain for four (4) bours Overtine stamds cn a di fferent feoting,
bowaver. In Avard.19155 (Dugan) this Beard rul ed t hat comvensaticn is appro-
priate vhers “the claizant was Of f duty and not workimg on the data of the work
1n disorte® and wa believe the principle of this aAward alao applies to elaizants
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by cutside forces.” |n this case t ha outside forces performed four (4) hours
overtize on May 18, 1972, whi | e claimants performed NO overtine on that date;
thus tha issue ia rai sed O whether t he overtimeperformed Dy Out Si de forces
reprelants lost earnings opportunities far claimants, The Carriert's statement
ia that claimants were Of fered ovartine on the date in question, tut the major-
ity of claimants refwed it, This statement by Carrieri S t 00 generalized tO
di Spcde of the overtimeclaim, especially since the Carrier possessed the know
| edge aad/or rccorda with which t0 provides scme particulars ea this issue. Wa
ghall trareforesustaln tha overtimecl ai mto the extent of awarding t he elajmant
fzur (4) hours overtimef 0X t he overtime performed by out Si de forces CMMay 18,
1970.

who were OFf duty and not working whi | e disputed overtime workwas iertormd

I n paragraph (2) of the elaim Petitioner al so al |l eges a violatiem Of
the Rai | way Labor Act in that Carrier did not conply with the Organizaticn's
requagt f or aconference within the time | i M tS preseribed by Section 2, Sixth,
of tha Act. Conceivably thare coul d be a case where an allsged violatiam of
the Acteigat be so connected with t be merits Of the case as to warrant its
being considered by the Board along with other factors in the case. In and of
itsalf, though, and in the case at hsnd, such an al | eged violation 18 not
subj ect to the power of thiz Board and tha remedy therefor, if any, liesina
di fferent forum, Consequently, We shal| not determizne whether such a viol ation
occurred or otherwi se decide the issues raised in paragraph (2) of tha claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whol e record
and all the evidence, finds and hol ds:

Thatthe parties waived oral hearing;
~ That the Carrier and the Exployes involved in this dispute are
respectivel y Carrier and Eaployas W t hi n t he peaning cf t he Raflway Labor
Act, as approvad June 21, 1934,

. That tkia Divisian Of the Adjustment Board has jurisdiction over
tha disputa involved herein; and

The agreement wasVvi 0l at ed.
A¥ARD

The clain iz sujtairad tO tie extent of four (4) houra overtime
as irdicateda in the opt ni on.
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NAT| ONAL RAILROAD ADJUSTMENT BOARD
By order of Third Diviaicn

ATTEST: fg‘ r-/b M

Executive Sacratary

Dated at Chicago, Illimois,thia  27th  aay of February 1973.

QEN




