
r'rederick ii; Blsckxell, Rrferee

( Broth3rhood  of Maintenance of iby Enploya3
PAxm?s TO r)lsPlrr~ (

( Chicago and Western Indiana Rait-cad Co-any

S?~Kumr  OF c .IL IX Clai;l of the Systes Comittet of tba Rrotherhood that:

(1) The Carrisr violated the Agreement when, without prior notifi-
cation to or discussion and agreewnt with General Cbairmn II. Caputo, it used
CIJ:E&&  force3 to paws (black top) tha Ruroham Aveaua C~os3i~g on t&y 8 and 18,
1970 (sy3tcra  Tilt  410~ibf’ff).

(2) The Carrier violated proviaione of the Railvay Labor Act when
it failed end refused to rpcify a the, dats and place for ccnfertncc as XY-
quested by Ceneval Ctiirmn Caputo within a letter dated Nwtnbsr 12, 1970.

(3) F&B Foreman B. Grulhh, Carpantes 8. Patars, J. T&.ngar, H.
Rwslda, 3. @inn, J. Xoaico1, F. Caydich, D. Raoilt, V. Evans and.Carpenter
Leader P. Vagielsti each bd allowed sixteen (16) hm.rs~ pay at thair mrpective
strifght-tka  ratea and four (4) Cours8 pay at thair maspectivt tim and ont-
half rates kcauas of ths aforesaid violations.

o?n110?1 OF !20=: This dispute arisss under Agrtemot batreeo the psrtits
effective April 15, 1940.

On the tvo claim dates Carrier used mtsidt forcer, to pave or blacktop
the hrnhamA-/tmt  Crass~. The outside forces comiatad of ten (10) mm who
worked tight (8) hours on Xay 8, 1970 and tselve (12) houre cm Msyl8, 19'70.
Clakr is uadt tbat ten (10) Bridge sod eYilding ez@l~~ts should Et paid sixteen
(16) hours straight tioe and four (4) hours overtime accent the work being
inproperly ptrformd by parsona outside the Agrttmnt.

Ths b33is of the clsim ia that Carrier allegedly violated the van&-
tory notice requireseate of Article IV of the kby 17, 1%8 tiatiooal Agreement
which, in pertinent part, reads 63 follow:

"Is the evant a carrier plaos to contract out mrk within
tha scope of th?~ applicable schsdulc agreement, the carrier
6.h311 notify .t3e Ceoersl Chaiman of thr orJanizatioe involved
in writing as far in admace of the dnte of the contnctisg
trsnsaction  as is practiasble and in any evant not 1663 than
15 days prior thereto.

If ths Cexral Chairs, or his representative, requests a
metiog to discuss mtters relatfrq to the said conntractfnq
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trawaation, the dt8ignated rapreatntative of *C
carrier da%.% prclpus wet with hia for that purpoet.
Said carritr aad organiaaticm repreaamtativs~ shall.
m!m a good faith atttmpt to reach an underatauding
caactrafna  maid catracting, but if no understanding
iartachtdthe carriermayntverthsltaapromtdwlth
aaidcoatraating, and tht ~tnizaticmmayfilt  and
progra30  cl.aiw in cwwction thewdth.

tUhing in this Avticlt IV shall affect the existing
right8 ofaitherparty  ia c-ctioavith contracting
out. Ita parpwt is to require the carrier to give
advance notice aad, if requested, to met sit.5 the
Central Chairmn or his rtpresenhtives  to dims3 and
if poasiblt math aa ucdtrstanding in coaaectin there-
With.

The record containa no dsnial or othtr rat,im by Carritz of th
Organization~e  claim that Carrier failed to give notice cn required by Article
IV. Aacordingly, ve find that Carrier did in fact ccmit the alltgtd violation
of Article Iv.

Carrier's dafeMe8 m ti 01aim is tbt tb diGFJ%d vork i0 not
exclusively reserved to Uaintaaance of ??ay eerplcyee~, nod that the paving pro-
Ject fnvo%vtd specialized wark for vhich it lack& the nq~iaite wttriala,
skill, aad tquipznt.

We fhd no rcerit in Carrierls contentiona. The proposition that
txclueivlty of vork is not involved in an Avticlo I?$ df3put.e le. s-11 settled
?g prior awards, 2nd mrmnts no fats-ar diocucs?.oa. (See Awards 18305 ("%gan)
and 19399  (O'LMen). >a to thus speeialiaed mturo of +he mrk, and the Carvier's
lack cf rzq*tio?tc ~tc?iala, okllls, and equipxazt, thtst z%ttars, 011 the rtCCmd
3cfcrt VB~ mot I?? rcg!ded as mro aasartions I~J Carrier !?bich are not mpported
by y&3th3 cvicknco. vk? oloo not6 that, these rat~e art lmre apprqTiQtexy
ccx?.d.,-red  I&SF Article FI bcfora rather&hn after tit no& ia pmfoxzd by
outdeo feco3.

T?o t2-n mv to Carrier's contentioae that claixants were oaduty and
x22!;‘ p3y c3 t.:22 ClaiE clltaa. :>mevum prior Awards hold that ccqeosation
fov an Lvticle XV violtim &all ba oa the basis of actual lcsses oal;r. (Avards
l%OS end  L93V.J). On t% pzIaeip%e of stare decieis vs ~hsll apply herein the
?115.?gn of %?30 prim Awards and, thus, WC shall dcz-y the claios for pro ra&&
pay fcv the tixa claLaaa+~ Ferc oa duty aad under p?..

The cl&c for four (4) hcmrs overtime .etaads n a different fcoting,
hom3?r. Io Avard29155 (fUgan) thie Board ruled that coo~aeation is appro-
pria+r vbero Vh?+ claim&. ~33 off dutq and not :mrdng 011 the data of tha work
io 2icip1t.c"  and ve believe the principle of this Amrd olao applies to clairrants
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who were Off duty and not working while disputed overtim work was perfmd
by outside forces. In this case tha outside forces performed four (4) houra
ovartiii on Say 18, 19'72, while cl.ai!ran~ parfomed no overtime on that date;
thus tic issue 13 raised Of wheLther the overtim  i;erfovmed by outside forcea
repreacnts loat eamings opportonitiee fm claimanta. The Carrier’s  statenut
ia that claiaants wera offered overtim on the date in question, but the majar-
ity of alaicenta refwed it, 'fhb statemmt by Carrier is too geuerallsed to
dispcde of the overtinn  olais, especially since the Carrier possesaed the know-
ledge a&z rccorda with rrhich to provide soma particulars oa this issue. W3
ohall t.hrefox-3  sustaiu tha overtim claim to tha extent of awarding the claiaaut
fs;lr (4) hours overtiae  fox the overtine performed by outside farcea cm w 18,
1970.

In paragraph (2) of the clrim Petitioner also alleges a tiolatiou of
the Railway Labor Act in that Carrier did not comply with the Crganiaatim~e
requast for a conference within the tire limits preecribed by Section 2, Sixth,
of ,513 Act. Conceivably there could ba a case where an nlleged violatiau of
the Act night be 80 connected with tbe merits of the case aa to warrant ita
bebg considered by the Board along with other factor8 in the case. &I and of
itjalf, thmgh, and in the case at baud, such an alleged violatioais  not
subject to the peer of thiz~ Ward and tha rexedy therefor, if any, lies in a
different form; Cmsequently, we shall not detentle whether such a violation
occurred or otherwise decide the issues raised in paragraph (2) of tha claim.

F~I!IGS: 6 Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That tha Carrier and the Eaployes involved in this dispute am
respectively Carrier ad Exployes within the neaning cf the -Paillay Labor
Act, as approved June 21, 1934;

That thie Civisioa of the Adjustment Board has jurisdiction over
tha disputa involved herein; and

The Agfeexeotms violated.

A Y A Yt D

The clak 13 suXtiinad to tie extent of fmr (4) houra overt&s
as irdicated in the opinion.
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NATIONAL RAIEtO?s AI!JlJSTU?JT BOARD
By order of ?Mrd Division

Do+xd at Chicago, Illicoio, thia 27th dy of February 1973.


