NATI ONAL RAI LROAD AD.JUSTMENT BOARD
Award Nunber 19633
TH RD DI VI SI ON Docket Nunber CL-19390

Thomas L. Hayes, Referee

(Brotherhood of Railway, Airline and Steanship C erks,

( Freight Handl ers, Express and Stati on Employes
PARTI ES TO DI SPUTE: (

(The Chesapeake and Chio Railway Conmpany

( (Chesapeake District)

STATEMENT OF CLAIM Caim of the System Committee of the Brotherhood (GL.-6967)
that:

(a) The Carrier violated the Agreenent when it did not pay C ai mant
Clarence Horsley for Cctober 23, 1969, at the rate of $24.15 per day.

(b) The Carrier shall pay Caimnt darence Horsley one days pay at
$24.15, the rate of Laborer's position C 42 which he would have worked had he
not been sick.

CPI NI ON OF BOARD: At the tine ofthe matter conplained of, Caimant C arence
Horsley held seniority in Goup 3 Stores Department Roster,

Russel |, Kentucky Seniority District. Because of force reduction, on Septenber

22, 1969, he o longer stood for a position with five days guaranteed work.

O ai mant requested under Rule 18 (d) that he be used as a cut-off enployee to

fill tenporary vacancies in keeping with his seniority.

On Cctober 23, 1969 Caimant was ill and unable to accept the call to
work Laborer Position C-42 with respect to which he had preference. He filed
a claimfor sick-time and the claimwas declined.

The Organization contends that Cainmant should be compensated under
Rule 60 and Carrier contends that the provisions of Rule 60 do not provide for
sick pay benefits to cut-off enployes.

The question at issue is whether cut-off enployes are entitled to sick
pay benefits under Rule 60 or whether the Rule protects only regularly assigned
employes.  The text of Rule 60 is set forth bel ow

"RULE 60 ~ ABSENT ACCOUNT PERSONAL | LLNESS WTH PAY

"L, There is hereby established a non-governnental plan
for sickness allowances or sickness allowances supplemental to
the sickness benefit provisions of the Railroad Unenpl oyment
I nsurance Act as now in effect or as hereafter amended. The
purpose of this plan is to provide sickness allowances to
enpl oyes absent account of illness and to supplenent the benefits
provi ded under the Railroad Unenployment |nsurance Act where
benefits are payabl e thereunder.
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“2. The plan provided for herein contenplates that on any
given day for which an enploye is entitled to benefits under both
the Railroad Unemployment | nsurance Act and this Rule that the
Carrier shall supplement the benefits provided under the Act and
received by the enploye to the extent of the difference in
benefits provided under the Act and that provided in this. Rule
(but only for days on which the enpl oye woul d have had a right
to work with a maxi numof five (5) days suppl enental benefits in
any cal endar week).

"3 Beginning on the first day an enploye is absent from
work due to personal illness (not including pregnancy) and ex=
tending in each instance for the length of tine determned by
the provisions of the subsections of this Section 3, each such
enmpl oye shall be entitled to a sickness allewance for such days
of illness on which he otherwise woul d have worked (subject to
t he provisions of Section 2 hereof) in accordance with the
schedul e of benefif:: set forth in e following subsecti ons:

“(a) Enployes with | ess than 2 years service « % pay
after 5 working days | ost but not exceeding 5 days in any
cal endar year .

)
"(b) Employes With 2_to 5 vears service = entitled to

5 days pay after first 5 working days lost in any cal endar,
Year .

"{c) Enployes with 5 years to 10 years service -~ entitled
to 10 days without any waiting time in any cal endar year,

"(d) Enpl oyes with 10 or more years service - entitled
to 20 days without any waiting time in any cal endar year.

"({e) Employes_may_accunul ate unused sick | eave for
previous years up to a maxi mum of 60 full tine days.

"4, The supervising, officer of the Carrier will supply
employes entitled to file for sickness benefits under the Railroad
Unermpl oyment I nsurance Act the necessary papers for filing claim
and supplying the Carrier such information as it may need in
connection therewith in order to facilitate the collection of
money due the employe fromthe Retirement Board and the making
of paynent by the Carrier of any supplemental benefits due the
enpl oye under the provisions of this Rule.
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"In the event an enploye forfeits sickness benefits under
the Railroad Unenpl oyment |nsurance Act for any day of sickness
because of his failure to file for such benefits, he shall only
be entitled to any Carrier paid supplenmental benefit due for that
day, except where the failure to file was unavoidable.

"5, It will be optional with the Carrier to fill or not
fill the position of an enploye who is absent account of personal
illness, including the first five (5) days of an enploye with
less than five (5) years service who is absent account of personal
illness, under the provisions of this rule. If the Carrier elects
to fill the vacancy the rules of the Agreement applicable thereto
will apply. The right of the Carrier to use other enployes on
duty to assist in performng duties of the position of the enploye
absent under this Rule is recognized provided, however, the
absentee's work performed by 'other enployee' is performed within
the assigned hours of the 'other enployes'

"6 The cmploying of ficer nust be satisfied that the
illness is bona fide. Satisfactory evidence in the formof a
certificate froma reputable doctor will be required in case of
doubt. The Local Chairman and the General Chairman will cooperate
with the Railway to the fullest extent to see that no undue
advantage i S taken of this rule.

"7  Before applying the foregoing provisions the Carrier
shal|l determine, under the principles stated in this paragraph,
whet her sick | eave conpensation or suppl enental allowances are to
be paid. Any employe who i s not cntitled to Railroad Unenpl oyment
I nsurance Act sickness benefizs by virtue of insufficient earnings
in a base year or where period of illness is not of sufficient
Length to satisfy a waiting period will be paid conpensation, end
all such anounts paid will be reported as conpensated sick |eave.
In all other instances supplenental allowances will be paid and
they will not be reported as conpensation.

"8  For the time necessary to attend funeral and handl e
matters related thereto, in the event of death of a spouse, child,
parent, parent-in-law, brother or sister of en enploye who has
been in service one year or nore, unused 'sick |eave' days which
have accrued to himunder this rule (not exceeding three conse-
cutive work days unless, in individual hardship eases, | oca
agreement is otherw se reached) may be used, which will be deducted
fromthe time which he would otherwise have available for tine
| ost account personal illness."

Carrier argues that in the past it has not been the practice to grant
other than regular assigned enployes sick pay benefits under the application of
the provisions of Rule 60 and that revised Rule 60 in nomanner alters the situ-
ation.
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The Organization concedes that it was not the practice or policy of the
Carrier to grant sick leave to cut-off employes before Cctober 1, 1969, under the
former policy which states:

"The policy of the Management is to be liberal in the matter
of allowing pay for Goup 1 enployes, telephone switchboard opera-
tors, crew callers, nmessengers end file assorter absent account
personal illness, except where undue advantage is taken of this

policy."

However, the Employes zay that it is an "Agreement' not "policy" that
now controls, referring to the October 1, 1969 Agreenent on a non-governnental
pl an for sickness allcwances or sickness allowances supplemental to the sickness
benefit provisions of the Railroad Unenpl oyment Insurance Act.

In a previous Award, 19483, the Board was called upon to deci de whet her
Rule 60 was restricted in its scope to regularly assigned employes or whether it
applied to all cut-off enployees as well. The Tcard in that award stated

". ..we find that the intent to cover a cut-off enployee
is manifest within the confines of Rule 60, itself, and, con-
sequently, we will not enforce a contrary prior practice.”

We think Award 19483 involving the same Carrier end the same O ganiza-
tion is dispositive of the instant case.

In our prior award we brought into focus the references to the words
"employee™ and "employees" in various paragraphs of Rule 60 as foll ows:

"Paragraph 1: . ..The purpose of this plan is to provide
sictnez= all owances to enpl oyees absent account of illness..
Paragraph 2: . . ..(but only for days on which the enpl oyee

woul d bave hnd a right to work with a maxi numof five (5) days
surplemental benefits in any cal endar week).

Paragranoh 3: Beginning on the first day en enployee is
absent fromwork due to personal illness...each such employe
shall he entitled to a sickness allowance for such days of
il ness on which he otherwise woul d have worked..... "

It is clear fromthe foregoing that the parties intended the words
"enpl oyee" end "erpleyces' bc used in an unqualified manner and the Board has no
authority to rowrite the A :rcement and linit the nmeaning of the words "enpl oyee”
and "enpl oyees" by, in effsct, adding the restriction "regularly assigned" in
front of each.
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VWere the language of an Agreement is plain and unambi guous, we
enforce the Agreement as witten and we can not alter it to conformto past
practice.

The Board concludes here, as it did in Award 19483 that Rule 60
applies to all enployees absent because of illness.

The claimis therefore sustained.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

Thatthis Division of the Adjustment Board has jurisdiction over the
di spute involved herein: and

That the Agreement was viol ated.

A W A R D

d ai m sust ai ned.

NATI ONAL RAILRQAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: , é.é: g#«ﬁ/{@g‘
Executive ‘Secretary

Dated at Chicago, Illinois, this 27th day of  February 1973.




