NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Number 19638
THRD DIVISION Docket Number SG 19374

[rwin M Liebernan, Referee

(Brotherhood of Railroad Signal men
PARTI ES TO DI SPUTE: (

(The Denver Union Termnal Railway Conpany

STATEMENT OF CLAIM: O aimof the General Committee of the Brotherhood of Rail-
road Signalmen on the Denver Union Termnal Railway Conpany

that:

(a) Inasmuch as M. K, E. Persichetti did not bid on position of Lead
Signalman's job left vacant by assignment made on Bull etin #2 and rebulletined by
Bul l etin #3, both of Decenber 1, 1969, and was assigned arbitrarily fromposition
Signalman No. 5 which he held and which still existed--as it had not been bullet-
ined as abolished, suspended, nor any notice to this effect posted--we submt
thathe wan impreperly assi gned and t heref or e should be compensated atthe punitive
rate for this tima,

I nasnmuch as he was not allowed to relieve the third trick as provided
in Rule 20 and Letters of Understanding as pointed out in the follow ng quoted
Fi | e # ¥RAB~1318-D,U,T., thi s proves that he was assigned to other duties and,
since he should have beea working position Signal man No. 5, he shoul d be conpen-
sated for the relief time worked by other employes at the punitive rate he woul d have
drawn if allewed to do this relief work te which he shoul d have been entitl ed.

(b) Therefore we claimM. Persichetti should be paid the difference
between punitive tinme and straight tinme for 8 hours each of the days of Decenber
8, 9, 10, 11, 12, 15, 16, 17, 18, 19, and 22, 1969. and punitive time for Decem
ber 9, 10, 16, 17, for 8 hours cach day for relief work mssed, in addition to
any Ot her compensation Which he may have received for this period.

(General Chairman's File: KEP-12-29-69. Carrier's File: 018.1)

OPI NI ON OF roARD:  On Novenber 25, 1969 there were four signal men enployed by
carrier in the follow ng positions:

Lead Signalnmen #1 7 AM to 3:30 P.M; rest days Sat. and Sun.
Si gnal man #3 3:30 P,M, to Mdnight; rest days Mn. and Tues.
Si gnal man #5 7AAM to 3:30 P.M; rest days Sat. and Sun.
Rel i ef Signalman #4 Relieved Job #1 Sat. and Sun.

Relieved Job #3 Mon. and Tues.

Tag end day Friday 7 AM to 3:30 P.M

Rest days \Wd. and Thurs.

Cdai mant was assigned as Signal man #5 and paid $3.9055 per hour. In order to
provide twenty-four hour a day coverage during the Christmas mail rush, and in
accordance with past practice, Carrier t-e-arranged all the schedules by a series
of Bulletins. On Novenber 25, 1969 Bulletin No. 1 advertised for bids for Sig-
nal man = Tenporary and for Signal man #4 = Tenporary, both positions to be dis-
continued at close of shift December 22, 1969. The incunbent Lead Signal man was
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the successful bidder for Signalmn - Tenporary and was assigned to that position
as of Decenber 6, 1969, leaving a tenporary vacancy in his position. (ajmnt was
tesuccessful bidder for Signalman #4 - Tenporary. pulletin #3, dated Decem

ber 1, 1969 advertised for bids for the position of Lead Signal men #1 = Tenpo-
rary. Bulletin #4 dated December 5, 1969 indicated that there were no bids for
Lead Signalman - Tenporary that G MIler exercised his seniority rights by

di splacing O aimant as Signal man #4 = Tenporary; and that O ai mant was assigned
to the position of Lead Signal man #1 - Tenporary all effective Decenber 6, 1969,
Al the tenporary assignnents were to be discontinued after Decenber 22, 1969

Petitioner alleges that the position assignnents were nade by Carrier
in order to avoid payment of overtime in Decenber 1969 (specifically for Decem
ber 9, 10, 16 and 17). Violations of Rules 20 and 63 are alleged. Tlio O gan-

I zation contends that Rule 63 was violated when Caimant was arbitrarily assigned
to a position with a different title but with the'identical work he had perforned
previously. Rule 63 states:

"Establ i shed positions shall not be discontinued and new
ones created under a different title covering relatively
the same class of work for the purpose of reducing the
rate of pay or evading the application of rules in this
agreenent . "

The record indicates that the only changes from O aimant's previous assignment
was en increase in his rate of pay to $3.9758 per hour (56¢ per day) and a re-
duction of his work day by one-half hour. V& find no violation of Rule 63 per
se; we shall examne the question-of the 32 hours of overtinme clainmed by Pet,+-
tioner,

Rule 20 reads:

"(a) Except in emergency, an employe Will not be changed from

his assigned hours or fromone shift to another. Wen so changed,
he will be paid as if working on his regul ar assigned hours in
addition to paynments accruing on the new assigned hours or changed
shift. \Were employes tenporarily exchange shifts for their own
conveni ence, no additional conpensation wll be paid, except,

(b) That the incunbent of positions of signalnmen will be used to
relieve all employes for vacations, Leave of absence, sickness, or
when they lay off of their own accord, on which reliefs he wll
assunme the hours, duties, and rate of pay of the regul ar employe,
except,

(c) For the first five days of such relief he will be paid at the
overtime rate for all hours worked outside of his own assigned
hours, except when relieving for vacations, |eave of absence or
when the enploye lays off of his own accord.



Award Number 19638 Page 3
Docket Number SG 19374

"(d) In each succeeding week he will be paid at the pro rata rata
for the assigned hours of the position being relieved.

(e) Under the application of this rule the signalmen will be paid
for not less than 40 hours in each week, unless he lays off of his
own accor d,

(£) Exanpl es:

(1) The incumbent of Signal man Position No. 7 when
relieving Signal man Position No, 3 (second trick maintainer).
He will not work his assigned hours and will work the assigned
hours of psitoiNo. 3 and be paid at the overtime rate for
the first 5 days except for vacations, |eave of absence, or
laying off of their owm accord, then at the straight time rate
for the duration of such period.

(2) The incunmbent of Signal man Position No. 7 when
relieving the i ncumbent of Signal man Position No. 4 (Rest Day
Reliefran) will he pai d on the overcime rate for the first
Monday and Tuesday (on the second trick) and the first Satur-
day and Sunday, except for vacations, |eave of absence, or
| aying of f of their own accord, and them at the straight time
rate for all succeeding days.

(3) In the event the incumbent of Signal man Position No,
7 and the incunbent of Signalman Position Nc.4 (Rest Day Re-
l'ief Man) arc absent then the incumbent of Signalman Position
¥a, 6 shall rmzke the reliefs inltem2

(4) I'n the event the incunbent of Signal man Positions No.
4, 6,and 7 are absent then the i ncunbent of Signalman Position
%o. 5 shall exke the reliefs referred toin ltem?2

(g} Rest day relief employes Wi I| assume the hours, duties and
rates of pay of enployes they are assigned tc relieve.

(k) In the event that any of the signalnen positions referred
cC in the above exanpl es are reduced or increased the principle
as shown in the above examples W ll he applicable.

Yote: Nothinzin this agreementis to be construed tC the ef f ect
that the cewpony wust maintain any position if it is not needed.”
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The Organi zation also relies on a letter of understanding between the parties,
dated April 7, 1960 which nodifies Rule 20. The pertinent portions of that
understanding are:

"It was agreed in conference date that the follow ng would
govern the application of Rule 20 in making relief:

Positions 5 6, and 7 would be used in reverse order
to make relief. If necessary to use positions |-4 inc
for relief paragraph (&) of Rule 20 woul d apply to
positions |-4 inc. only ,,..."

Further the Organization cites Award 15392 in support of its position. In that
award, the facts are substantially different than in this matter. Aso, the
admtted violation of rule 20 (i) (4) is not applicable since in this case there
were no Positions 6 and 7 and the occupant of Position 4 was present.

A careful exam nation of the record reveals no evidence in support of
the claimed overtine, merely the assertion of Claimant. The provisions of Rul-
20 and the letter of understanding relating to that Rule do not dictate the
assignment of rest day relief work to Position #5, The third shift relief work
performed on the rest days would nornally be handled by the regularly assigned
third shift signal man and the assigned relief nan.

In Award 18351, under sonewhat different circunstances, we held that
"There is no rule in the agreenent which gives the Carrier the right to conpel
an enploye to accept a position advertised for bids. Rule 53 inplies that an
gmpﬁpye.nay decline a promotion.” In this case however, Rule 19 has the opposite
i nplication

"When an enployee is required to fill the place of another
enpl oyee receiving a higher rate of pay, he shall receive
the higher rate. . . ,."

The Organization contends that the Carrier attenpted to avoid the pay-
ment of overtime by juggling its assignnments during the Christmas holiday period.
This Board has long held that the management nust retain its prerogatives unless
limted by the Agreenent or law (See Awards 11793, 15537, 15406, 16851 and
many others). These rights include the right t0 change work assi gnments or sched-
ules to effect economies (including saving over-tine) as |ong as these changes
are not prohibited by the contract.

We find no Agreement Violation in the case bafore US.

o
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FINTTIGS: The Third Division Of the Adjustment Board, upon the whol e record
and all the evidence, rinds and hol ds:
That the parties woived oralhearing;

That t he Carrier and t he Employes involved inthis dispute are

respectivel y Carrier cad Rmloyes within t he meening Of t he Railway Labor Act,
es approved June 21, 1934;

. ~ That this Mivisien of the Adjustment Board has Jurisdiction over the
di sput e i nvol ved herein; and

That the Agreement was not viol ated.

A W: RD
d ai m deni ed.
EATIONAL RALLKOAD ADRJUSTUENT BOARD
Ey Crder of Third Division
ATTEST: .

Executive Lceriary

Dat ed at catecsgo, Idlineis, this  27th  day Of  February 1973




