NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunmber 19649
THRD DVISION Docket Number CL-18595

Mel vin Rosenbl oom Referee

(Brotherhood of Railway, Airline and Steanship O erks,
( Freight Handlers, Express and station Employes
PARTI ES TO DI SPUTE: (
(Southern Pacific Transportation Conpany (Pacific Lines)

STATEMENT OF CLAIM C aim of the System Comrmittee of the Brotherhood (CL-6688)
t hat :

(a) The Southern Pacific Conpany violated the current Clerks' Agree=
ment when it failed tocall unassigned employe E. A Palacio for a vacancy on
Novenber 25, 1962: and, instead, inproperly utilized the services of another
unassi gned enpl oye on his sixth day of work in the work week.

(b) The Sout hern Pacific Conpany shall now be required to allow E. A
Pal acio eight (8) hours conpensation at the applicable pro rata rate of Position
31, Yard derk, Yuma, Arizona.

CPI NI ON_OF BQARD: There is no dispute concerning the facts herein. Neither is
there disagreement over the fact that Carrier violated the

Contract when it mstakenly assigned a" enployee who had already perforned forty

hours of work in the week involved to fill a vacant position in preference to

Cl ai mant who had worked less than forty hours in that week. The dispute herein

i nvol ves the amount of compensation to which aimant is entitled as a result of

the conceded nis-assignnent.

On the day in question, a Sunday, there were twe vacant positions to
be filled, Position No. 31 {12:00 nmidnight to 800 AM) and Position No. 16
(4:00 P.M to 12:00 midnight). M. C. F. Pruett, a" unassigned clerk who had
worked Position No. 31 on five previous days during that week, was assigned to
that vacancy for the sixth time on that Sunday. Later that day O ainant was
assigned to work Position No. 16, a job he had filled once before during that
week. Clainmant contends that under Rule 34 he was entitled to be offered the
opportunity to work Position No. 31 in preference to M. Pruett because M.
Pruett had already worked a full week. Caimant naintains that the injury he
incurred as a result of his not being assigned to work Position No. 31 is the
loss of pay for that entire trick. He asserts that the fact that he worked and
was paid for working Position No. 15 later in that same day is irrelevant and
should not be deemed a mitigating factor with respect tcothe Carrier's respon-
sibility to redress his injury.

The Carrier confesses its error, Carrier recognizes that the failure
to assign Claimant to Position No. 31 on the day in question entitled O ai mant
to pay for that trick but argues that the pay which Jd ai nant received for worKking
the other position should be taken into account in assessing Cainmant's actual |oss.
The difference in pay between the two tricks amounts to ninety cents. If O aimant
had been properly assigned in the first place he would have been richer by that
anount .
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C ai mant recogni zes that the Rules do not entitle himto assignment
to more than one eight-hour trick in any given day. Hs principal point herein
is that the Carrier should be nore attentive to its obligations under the Con-
tract and should strive to nmake assignnents strictly in accordance with the Rules.
He believes that an inportant principle is involved;, that permtting the Carrier
to avoid paying Claimant in full for the trick he nissed, without deduction for
the pay he received for working the other trick, would encourage Carrier to make
assi gnnents capriciously and without due regard for the Rules. W can appreciate
Caimant's point but we do not believe that it has been denonstrated that the
m s-assignnent in this case was willful, capricfous or grossly negligent. Under
t hese circunstances, Claimant's danage i s pecuniary only and can be readily
measured by his out-of-pocket |oss.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction overthe
di spute involved herein; and

That the Agreement was wviclated,

A WARD

Claimant to be paid ninety cents =« the difference between the pay he
received on the day in question and the pay he should have received.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

L]
ATTEST: d".

Executive Secretary

Dated at Chicago, Illinois, this 27th day ot February 1973.



